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DISCLOSURE OF CORPORATE AFFILIATIONS AND OTHER
ENTITIES WITH A DIRECT FINANCIAL INTEREST IN LITIGATION

ONLY ONE FORM NEED BE COMPLETED FOR A PARTY EVEN IF THE
PARTY IS REPRESENTED BY MORE THAN ONE ATTORNEY.
DISCLOSURES MUST BE FILED ON BEHALF OF INDIVIDUALS AS WELL
AS CORPORATIONS AND OTHER LEGAL ENTITIES. COUNSEL HAS A
CONTINUING DUTY TO UPDATE THIS INFORMATION.

Pursuant to FRAP 26.1 and Local Rule 26.1,

AEI Resources, Inc. ~ whois Amicus-Curiae

(name of party you represent) (appellant/appellee)
makes the following disclosure:

1. Is the party a publicly held corporation or other publicly held entity?
() YES (X) NO

2. Does the party have any parent corporations?
X) YES () NO

AEI Resources, Inc., is wholly owned by AEI Resources Holdings, Inc.,
which in turn is partially owned by Addington Enterprises, Inc.

3. Is 10 percent or more of party’s stock owned by a publicly held corporation or
other publicly held entity?
( ) YES (X) NO



If yes, identify all such owners:

4. Is there any other publicly held corporation or other publicly held entity that has
a direct financial interest in the outcome of the litigation (Local Rule 26.1(b))?
( ) YES (X) NO
If yes, identify entity and nature of interest:

5. Is the party a trade association?
() YES (X) NO
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INTEREST OF AMICUS CURIAE

Amicus Curiae AEI Resources, Inc. (“AEI”), based on the Kentucky-West
Virginia border in Ashland, Kentucky, is the fourth largest steam coal producer in
t_he United States, as measured by revenues, and the second largest steam coal
producer in Central Appalachia, as measured by tonnage produced. AEI mines and
markets approximately 50 million tons of coal annually at mines in West Virginia,
Kentucky, Tennessee, Indiana, Illinois, and Colorado. Approximately 13 million
tons per year, or 26%, of this coal comes from the West Virginia counties of
Kanawha, Fayette, Boone, Mingo, McDowell, Nicholas and Webster, where AEI
employs more than 1,250 people. Another 22 million tons per year, or 44%, of
AEI’s production comes from Kentucky, just over the border from West Virginia,
where AEI employs over 1,600 people.

A large majority of AEI’s coal production in those states is obtained via

surface operations which require the ability to construct valley fills in mostly

intermittent streams, but also some perennial streams. The ruling of the District
Court would effectively prohibit all valley fills and qther essential fills in
intermittent and perennial streams and any other “waters of the United States.”
Should the District Court’s ruling be affirmed, it is anticipated that 75 percent of
AEI’s planned surface production in West Virginia—or 80 million tons of coal—

could not be mined, and the remaining 25 percent could only be mined at



significantly increased costs. Similar impacts can be expected in other states in
which AEI operates if the District Court’s interpretation of the Clean Water Act
(“CWA™) is followed in other jurisdictions. The District Court’s CWA analysis
also could adversely affect AEI’s operations in other states that do not rely heavily
on valley fills by prohibiting other essential fill activities.

The District Court’s decision already has created considerable
regulatory uncertainty in West Virginia, resulting in delays in obtaining new and
expansion permits. These delays have adversely impacted AEI’s operations and
seriously affected its cash flow. If the District Court’s ruling is allowed to stand,
AEI may suffer catastrophic financial consequences, with attendant losses of
employment. Moreover, the District Court’s analysis of the CWA could have
significant adverse effects on individuals and businesses throughout the United
States, not just the mining industry. Consequently, AEI has filed a motion,
pursuant to Rule 29 of the Federal Rules of Appellate Procedure, for leave of this
Court to file a brief as an amicus curiae identifying errors in the District Court’s
CWA analysis. AElI's motion was filed at the time of the filing of this brief, and a

copy of the motion accompanies this brief.
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SUMMARY OF ARGUMENT

The decision of the District Court is a fundamentally flawed misstatement of
the law that would destroy much of the surface coal mining industry in Appalachia
and eliminate thousands of jobs in an area already suffering from a full-fledged
economic crisis. That result, whether or not intended by the District Court, is
neither required by applicable law nor necessary to protect the environment.

This case involves the application of West Virginia’s surface mining
regulations and the CWA to surface mining activities that involve the placement of
stoﬁe and dirt—“excess spoil” from mining operations—in “valley fills.”
Specifically, the so-called “buffer zone rule” prohibits mine operators from
disturbing land within 100 feet of an intermittent or perennial stream unless the
West Virginia Division of Environmental Protection (“WVDEP”) determines that
the proposed activity satisfies specified criteria for granting a variance. W, Va.
Code St. R. Title 38 § 2-5.2; 30 C.F.R. § 816.57. Valley fills by necessity often

occur within intermittent or perennial streams.! Thus, most valley fills in West

! Disposal of excess spoil is necessary in most forms of surface mining,
including mountaintop removal mining. The federal Surface Mining Control and
Reclamation Act, 30 US.C. § 1201 et seq., requires that all excess spoil be
disposed of within the “permit areas,” which generally consist of the areas in the
immediate vicinity of the permitted mining activities. 30 U.S.C. § 1265(b)(22)(B).
When surface mining occurs in mountainous areas, such as Appalachia, the only
locations generally available within the “permit areas” for disposal of excess spoil
are valleys and hollows. As acknowledged by the District Court below, “the
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Virginia require a variance from the buffer zone rule. In addition, the placement of
fill material, such as valley fills, in intermittent or perennial streams requires a
permit under Section 404 of the CWA. 33 U.S.C. § 1344.

The District Court erroneously held that valley fills inherently violate both
the buffer zone rule and the CWA. The District Court misinterpreted West
Virginia’s surface mining regulations by holding that valley fills can never satisfy
the criteria for obtaining a variance from the buffer zone rule. The District Court
also seriously misinterpreted Section 404 of the CWA, with potential effects far
beyond the surface mining industry. Because of the potentially wide-ranging,
harmful effects of the District Court’s conclusions concerning the CWA, this brief
focuses on the errors in the Disﬁict Court’s analysis of that Act.

The District Court made three primary errors in applying the CWA to valley
fills. First, the District Court erroneously concluded that the permit program under
Section 402 of the CWA is the appropriate vehicle for authorizing valley fills in
waters of the United States. Second, the District Court improperly concluded that

valley fills do not constitute “fill material” subject to regulation under Section 404,

topography of the coalfields and gravity dictate that valleys contain streams, so that
valley fills also are generally placed in streams and streambeds.” 72 F. Supp. 2d
642, 646 (S.D.W. Va. 1999). Thus, any ruling prohibiting the placement of valley
fills in streams or streambeds will severely restrict or prohibit most forms of
surface mining in Appalachia.
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Third, the District Court incorrectly concluded that valley fills inherently violate
EPA’s water quality standards.

The District Court’s conclusion that Section 402 is the appropriate vehicle
for authorizing valley fills overlooks the basic structure of the Section 402 and 404
permitting programs. The Section 402 permit program is wholly unsuited to ‘deal
with valley fills, which logically fall under the Section 404 “dredge and fill” permit
program. See Section I infra. |

The District Court likewise incorrectly concluded that valley fills do not
consist of “fill material,” and therefore are not subject to regulation under Section
404. The District Court ruled that because valley fills are “composed of pollutants

b

‘discharged into the water primarily to dispose of waste,’” they do not constitute
“fill material” under Section 404. 72 F. Supp. 2d. at 658 (quoting 33 CF.R. §
323.2(e)). However, in the absence of any statutory prohibition to the contrary, the
District Court should have deferred to the long-standing administrative agreements
and practice of the Environmental Protection Agency (“EPA”) and the U.S. Army
Corps of Engineers (the “Corps”), which have recognizgd vailey fills as “fill
material” subject to regulation by the Corps. See Section II infra.

Finally, the District Court’s finding that valley fills inherently violate EPA’s

water quality standards is inconsistent with the basic structure and purposes of the

Section 402 and 404 regulatory programs. The District Court’s rationale, taken to



its logical conclusion, would prohibit not only valley fills, but all fill activities

currently authorized by Section 404. This Court should reject any interpretation

that effectively reads Section 404 out of the CWA. See Section Il infra.
ARGUMENT

I. Nothing in the Clean Water Act requires the conclusion that valley fills
must be authorized under Section 402, rather than Section 404.

The discharge of excess spoil into a valley fill located in waters of the
United States clearly requires a permit under the CWA, but the Section 402 permit
program is not the appropriate vehicle for permitting such activity, as the District
Court holds. Section 301 of the CWA prohibits the discharge of any “pollutant” to
waters of the United States without a permit. 33 U.S.C. § 1311(a). Regulated
“pollutants” include both dredged material and fill material, such as dirt, rock and
sand. 33 U.S.C. § 1362(6). The material placed in valley fills—which consists of
rock and soil removed from mountaintops to allow the extraction of coal—<clearly
falls within the definition of “pollutants.” Thus, the discharge of such pollutants
requires a permit under the CWA.

Sections 402 and 404 establish two mutually exclusive permitting programs
for the discharge of such “pollutants,” the latter for the discharge of “dredged or
fill material” and the former for the discharge of all other pollutants. 33 U.S.C. §§
1342, 1344; see Friends of the Crystal River v. EPA, 35 F.3d 1073, 1075 (6_&' CII'

1994) (Sections 402 and 404 provide for two discrete permitting systems). The
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District Court has erroneously asserted that valley fills do not consist of “fill
material,” and thus must be permitted under EPA’s Section 402 permit program.
This conclusion misconstrues the nature of the Section 402 program and would
lead to a permitting impasse for valley fills.

In enacting Sections 402 and 404, Congress recognized the fundamental
difference between discharges of pollutants that are assimilated by receiving
waters and discharges that fill or displace the receiving waters. Only the former
are subject to regulation under Section 402. Permits under Section 402 are issued
by EPA (or by states that have been delegated such authority by EPA) based on
standards that limit concentrations of pollutants in “end of pipe” discharges of
wastewater. See 33 U.S.C. §§ 1311(a) & (b), 1342(2). Compliance with a
Section 402 permit is measured by monitoring the concentration of pollutants in
the wastewater discharged from a permitted facility. See, e.g., Sun Enterprises .
Train, 532 F.2d 280, 285 (2d Cir. 1976) (Section 402 permit at issue contained
limits on oxygenation, ammonia, phosphorous, and settleable solids).

A permit issued under Section 402 contains detailed limits on the types and
concentrations of wastewater pollutants a permit holder maSr discharge. Permittees
must install and maintain equipment to test their effluent, and report these test
results to the EPA. 33 US.C. § 1318(a). Permittees under Section 402 must

maintain monitoring records for three years, including information such as the



date, place, time and results of wastewater sampling. 40 C.F.R. § 122.41().
Section 402 permits also must specify the requirements concerning the proper use,
maintenance, and installation of monitoring equipment or methods; and the
monitoring required, including the type, intervals, and frequency of such
monitoring. 40 C.F.R. § 122.48. The goal of the Section 402 program is to ensure
that the pollutant “carrying capacity” of the receiving waters is not exceeded by the
aggregate concentration of pollutants discharged into the stream.

In contrast, Section 404 permits are issued by the Corps and authorize the
discharge of another category of “pollutants,” i.e., dredged or fill materials, that
outright displace the receiving waters. No “concentration” of pollutants in the
receiving waters can be measured becaﬁse the fill material replaces the receiving
waters. In such circumstances, the application of standards that regulate the
concentrations of pollutants in the receiving waters simply would not make sense.

In recognition of this practical reality, Congress directed EPA to promulgate
a set of standards, known as the “Section 404(b)(1) Guidelines,” to govern Corps
permitting decisions under Section 404. 33 U.S.C. § 1344(b)(1). Rather than
establishing limitations on wastewater pollutant concentrations like the Section 402
program, the 404(b)(1) Guidelines focus on avoiding discharges of dredged or fill

material where possible, minimizing discharges that cannot be avoided, and
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mitigating (or compensating) for the adverse effects of unavoidable discharges.
See generally 40 C.F.R. pt. 230.

The District Court should have upheld the application of these Section 404
permitting standards to the permitting of valley fills. The nature of the materials
placed in valley fills and the effect they have on the receiving waters are largely
the same as that of virtually all other types of fills authorized by Section 404.
Application of Section 402-based limitations on wastewater pollutant
concentrations for such fills makes no sense. As with all other fills, the materials
placed in valley fills replace the receiving waters. Thus, no concentration of
wastewater pollutants can be measured in the receiving waters at the site of the
discharge. Because the discharge of fill material inherently involves the loss of -
aquatic values at the location of the discharge, application of the 404(b)(1)
Guidelines can help to ensure that losses of aquatic areas will be avoided where
possible, and that appropriate minimization and mitigation will occur where
impacts are unavoidable. This rationale behind the 404(b)(1) Guidelines applies
equally well to valley fills as to all other fills authorized under Section 404.
Consequently, this Court should reject the District Court’s contention that valley

fills are properly authorized under Section 402, rather than Section 404.



II.  Valley fills constitute “fill material” subject to regulation under Section
404 of the Clean Water Act.

A. The District Court should have deferred to the reasonable
interpretation of EPA and the Corps on the permitting of valley
fills. L L ‘ -

Although Section 404 of the CWA clearly governs the discharge of “fill
material” into waters of the United States, the statute does not provide a definition
of what constitutes “ﬁll material” or specify which agency, EPA or the Corps, has
the final authority to make that determination. Moreover, EPA and the Corps have
adoptt:d inconsistent regulatory definitions of “fill material,” with EPA’s definition
based on ﬁw effect the discharge will have on waters of the United States, énd the
Corps’ definition based on the purpose for which the discharge occurs. Compare
40 CFR. § 2327.2 (EPA definition), with 33 C.F.R. § 323.2(¢) (Corps definition).”
The result has been confusion over which agency has permitting authority over
“waste disposal” activitiés that affect Waters of the United States, including valley

fills. In order to resolve this statutory and regulatory ambiguity, EPA and the

Corps have entered into a series of administrative agreements that allocate

2 At the time the Federal Appellants filed their brief in this appeal, EPA and
the Corps jointly submitted a proposed rule to the Federal Register that would
amend both agencies’ definitions of “fill material” and essentially adopt EPA’s
effects-based definition with minor modifications. 65 Fed. Reg. 21292 (2000).
This action confirms the longstanding understanding of both agencies that
activities such as valley fills should be permitted under Section 404. However, .

10



permitting responsibility under Sections 402 and 404 for “waste disposal”
activities. Those agreements have allocated primary responsibility for permitting

valley fills to the Corps under Section 404. The District Court rejected this

arfangemenf and held that ‘bernlitting'aﬁtﬁority over valley fills rests soleiy with

EPA under Section 402.

In light of the considerable statutory and regulatory ambiguity in this case,
the District Court should have deferred to the reasonable interpretation of EPA and
the Corps, as manifested in their longstanding agreements. Neither the Appellees
nor the District Court has demonstrated that EPA and the Corps clearly exceeded
their statutory authority by allocating primary permitting responsibility for valley
fills to the Corps. See Champion Int’l v. EPA, 850 F.2d 182, 1386 (4% Cir. 1988)
(review limited to inquiry whether agency clearly exceeded its delegated authority
under statute); see also.Leedom v. Kyne, 358 U.S. 184, 188 (1958) (same). Cf.
Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 843 (1984)
(if statute is silent or ambiguous with respect to specific issue, question for court is
whether agency’s answer is based on permissible construqﬁon of statute);, Gatlin
0il Co. v. U.S., 169 F.3d 207, 210 (4™ Cir. 1999) (same). Absent any prohibition

in the CWA against the participation of EPA and the Corps in an agreement to

because the final outéome of the proposed rulemaking cannot be known, the issues
addressed in this brief remain relevant to the disposition of this appeal.

11
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define the boundaries of their respective permitting authority, the decision of the
District Court should be reversed and the Corps’ Section 404 permitting authority

over valley fills should be upheld. See West Virginia Coal Ass’n v. Reilly, 1991

WL 75217, **5 (4" Cir. May 13, 1991) (unpublished disposition) (affirming 728

F. Supp. 1276 (S.D.W. Va. 1989) and citing Leedom, 358 U.S. at 188).>

- Much of the confusion, including the District Court’s holding, can be traced
to EPA’s and the Corps’ historically inconsistent definitions of “fill material.”
EPA’s defimition, which it adopted in 1975 and substantially confirmed in 1988,
currently includes “any ‘pollutant” which replaces portions of the ‘waters of thé
United States’ with dry land or which changes the bottom elevation of a water
body for any purpese.” 40 C.F.R. § 232.2 (emphasis added); see 53 Fed. Reg.
20764, 20773 (1988) (confirming use of 1975 definition with minor
modifications). This “effects-based” definition, which is part of EPA’s regulations
governing both the federal and state Section 404 programs, clearly encompasses
valley fills, as they have the effect of replacing waters of the United States with dry

land. Although the Corps originally adopted the same definition of “fill material”

> West Virginia Coal Ass’n v. Reilly, 1991 WL 75217, is cited pursuant to
Local Rule 36(c), which allows citation of an unpublished disposition of this Court
where that disposition “has precedential value in relation to a material issue in a
case and . . . there is no published opinion that would serve as well . . . .” A copy
of the unpublished disposition is attached to this brief as an addendum, pursuant to
Local Rules 28(b) and 36(c).
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