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STATEMENT OF SUBJECT MATTER AND
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Appellant Mchael C Castle, the Director of the West
Virginia Division of Envi r onnment al Protection ("WDEP"),
contests subject matter jurisdiction. Appel l ees, plaintiffs
bel ow, invoked jurisdiction under 30 U S.C. 8§ 1270(a)(2). The
district court pr esuned it enj oyed f eder al guesti on
jurisdiction. 28 U S C § 1331.

On Cctober 20, 1999, the district court entered a final
order granting sunmary judgnment in the appellees’ favor on all
unsettled issues in the case, and granting their request for a
per manent injunction. J. A 2799-2847. WDEP filed tinely
Noti ce of Appeal on Cctober 25, 1999. J.A 0055. The district
court entered a final order approving the Consent Decree which
approved the settlenent of all other issues in the case on
February 17, 2000. J. A 2912-2913. This Court has appellate

jurisdiction under 28 U . S.C. 88 1291 and 1292.



STATEMENT OF THE | SSUES

1. Did the district court err in construing the buffer
zone rule to outlaw coal mne spoil valley fills which touch
intermttent or perennial streans?

2. Did the district court properly exercise jurisdiction

over this case?

STATEMENT OF THE CASE

Plaintiffs sued the Director of WDEP and officials of the
US Any Corps of Engineers (“Corps”) challenging aspects of
the regulation of mning and mne spoil placenent. Plaintiffs
sought a programmatic declaratory judgnent; prospective,
injunctive relief against the Director and the Corps officials;
and also sought to enjoin further developnent of one |arge

surface mne, Hobet Mning Inc.'s (“Hobet’s”) Spruce mne. J.A

0066-0113.
Intervenors joined the lawsuit as defendants, including
Hobet, coal industry associations, coal |lessor interests, and

the United M ne Wirkers of America. The district court rejected
defendants’ argunents that it |acked jurisdiction. J. A 0144-
0164. Plaintiffs later negotiated a settlenment with the Corps,
menorialized in an agreenent dated Decenber 23, 1998, and a

Menor andum of Understanding (“MOUJ'), both subsequently approved



by the district court. J.A 0285-0298, 1725-1777. The district
court then held a prelimnary injunction hearing, and enjoined
any devel opnent of the Spruce mne. J.A 0440-1510, 1577-1622.
After additional discovery, the WHDEP and the plaintiffs
entered into a Consent Decree, which has been approved by the
district court, settling every count of the conplaint save two.
J. A 1843-1907, 2912-2931. These two counts involve the
construction and application of one regulation, called the
“buffer zone rule.” In the Consent Decree, the parties agreed
to submt to the Court the question of how, if at all, the
buffer zone rule applies to the portion of a stream beneath a
mne spoil fill; that is, in the footprint of the fill and ponds
or other structures associated wth it. J. A 1853. After
extensive briefing, the district court granted sumary judgnent
for plaintiffs on both counts of the conplaint involving the
buffer zone rule. J. A 2799-2847. This appeal seeks a reversal

of that Order.

STATEMENT OF FACTS

The essential facts are spelled out in Judge Haden’ s order.
Surface mning of coal requires renoval of nassive anounts of
rock and dirt — overburden or “spoil” — to expose the coal. The

overburden, once renoved, “swells” and displaces a greater



volume than it occupied prior to mning.! The surface nining
laws require this overburden to be wused to restore the
“approxi mte original contour” (ACC) of the nountains. Because
of the swell factor, the anobunt of spoil is greater than needed
to restore AOCC and the excess spoil is placed in a valley - a
“valley fill.” Those valleys contain streans. The valley fills
and the portions of streans which they cover are the physica
focus of this appeal.

Congress enacted the Surface Mning Control and Reclamation
Act (“ SMCRA") in 1977 to establish mninum nationw de
environnental standards to govern coal mning operations. 30
USC § 1202. SMCRA is adm nistered through the United States
Department of the Interior by the Ofice of Surface Mning
Recl amation and Enforcenent (“OSM). 30 UuSsSC § 1211.
However, Congress recognized that “because of the diversity in
terrain, climte, bi ol ogi c, chem cal , and other physical
conditions in areas subject to mning operations, primry
gover nnent al responsibility for devel opi ng, aut hori zi ng,
issuing, and enforcing regulations for surface mning and
recl amati on operations ... should rest with the states.” 30
U S C § 1201(f).

Any state “wshing to assune exclusive jurisdiction over

the regulation of surface coal mning and reclamation

! This also occurs in the "face up" of underground n nes.



operations” on non-federal lands wthin its borders may submt a
proposed program to OSM for approval. 30 US.C 8§ 1253(a).
Once a state program is approved, state, not federal, |aw
governs surface mning operations within the state's borders.
See 30 U S.C. § 1253(a). On January 21, 1981, OSM approved the
West Virginia Surface Coal Mning And Reclamati on Act (VWSCMRA),
30 CF.R 8§ 948.10, giving West Virginia exclusive jurisdiction
to regulate surface coal mning wthin its borders. CSM onl y
retains a role of limted oversight of the state program 30
US C 8§ 1267(a). The state programis adm nistered by VWDEP.

Since 1981, persons wishing to mne coal in Wst Virginia
have been required to obtain a WSCVRA permt from the W/WDEP.
They must also obtain three permts under the C ean Water Act:
a permt fromthe Corps for surface mning activities |like mne
spoil placenent (CWA 8 404 permt); and two nore permts from
West  Virginia: one allowing the discharge of pollutants from
poi nt sources into streanms (CWA 8§ 402) and a certification that
any proposed discharge wll neet applicable water quality
standards (CWA 8§ 401). WVa. Code § 22-11-1, et seq.; 33 US.C
88 1341, 1342 & 1344.

This appeal centers on a single Wst Virginia surface
m ning regulation, the “buffer zone” rule. 38 CS. R 8§ 2-5.2
The buffer zone rule prohibits disturbances by surface mning

operations within 100 feet of intermttent or perennial streans,



but permts variances when the Director finds "that surface
mning activities will not adversely affect? the normal flow or
gradient of the stream adversely affect fish mgration or
related environnental values, materially damage the water
quantity or quality of the stream and wll not cause or
contribute to violations of applicable State or Federal water
quality standards.” 38 C.S.R § 2-5.2.° Historically, WHDEP has
not applied the buffer zone rule to the portion of a stream
beneath a valley fill, because the preceding section of the
state regulations, 38 CS R 8§ 2.5 1, (a section wthout a
f eder al parallel) states that “[n]atural drainways in a
permtted area shall be kept free of overburden except where

overburden placenent has been approved and because

over burden placenent approval cones froma CM 8§ 404 permt, “a
permt to do away with a certain segnent of a stream by filling
or other uses.” J.A 572-577, 608-610, 1023, 2279-2280.

Multiple definitions of stream types exist in the
applicable laws and regulations. Under the West Virginia
surface mning regulations, “intermttent streanmi is defined as

“[a] stream or reach of a stream that drains a watershed of at
| east one square mle; or [a] stream or reach of a stream that

is below the local water table for at |east sone part of the

2 Enphasis is added throughout the brief, unless otherw se noted.



year, and obtains its flow from both surface runoff and ground

wat er discharge.” 38 C.S.R 8 2-2.69. *“Perennial streani means
“a stream or portion of a stream that flows continuously.” 38
CSR § 2-2 86. In contrast to WSCVRA s hydrogeol ogic

definition of streans, Wst Virginia's water quality standards,
enacted pursuant to the OCWA, define streans based on the
presence of certain biological life. Under those standards,
“intermttent streans” are “[s]treans which have no flow during
sust ai ned periods of no precipitation and which do not support
aquatic life whose history requires residence in flowng waters
for a continuous period of at least six (6) nonths.” 46 C S. R
8§ 1-2.10. The "aquatic life" are bugs, |like mayflies or mtes.
The portions of streans above intermittent streanms are conmonly
call ed epheneral streans. West Virginia |law does not define
“epheneral .” Federal regulations define an “epheneral” stream
as “a stream which flows only in direct response to
precipitation in the imrediate watershed or in response to the
melting of a cover of snow and ice, and which has a channel
bottom that is always above the |ocal water table.” 30 CF. R 8§
701. 5. None of these definitions turn on volume or size;, a

perenni al streamcan be the width of a pencil.

3 vest Virginia’s buffer zone regulation is patterned after OSMs parallel

federal regulation. See 30 CF.R § 816.57.



For nore than twenty vyears, the State of Wst Virginia
understood the surface mning statutes to nean that valley fills

could exist in intermttent or perennial streans. The buffer

zone rule was applied to the whole stream below the fill, but
not to the fill itself. So buffer zone variance findings were
not nade for the area beneath fills. When the district court

asked Larry At, a WHDEP permt supervisor, why he did not
believe the buffer zone rule applied to valley fills, the answer
reflected this common-sense reading of the regul ations:

MR ALT: [S]ir, just by reading the regulations there
is different sections of the regulations
that talks about places, valley fills,
durable rock fills, that it was indications
in the law that in the regulations that down
the road they knew that there was going to
be excess spoil and it was going to have to

be in ... valley fills.

COURT: Who is they, though?

MR. ALT: | think the Ilegislature and the congress
realized that when they first wote the
SMCRA | aw.

J.A. 0609-0611.

No federal disconfort wth WHDEP s construction existed.
See, e.g., J.A 1637 (OSM Draft Oversight docunments and Annual
Revi ews and Summary Reports: “on the larger sites, [excess spoi
di sposal fills] my be several thousand feet in length”); J.A
1640-1641 (“OSM determned that the footprint of wvalley fill

areas is excluded from the stream buffer requirenents”). But



little formal guidance existed for fitting the buffer zone rule
into the process.

During this litigation, WDEP, acting in conjunction with
OSM the Corps, and the U S. Environnmental Protection Agency
(“EPA") entered into another Menorandum of Understanding (“MUJ)
in August 1999, to clarify the application of the buffer zone
rule to valley fills. J.A 2218-2222. This MM concl uded that
the buffer zone rule did not preclude valley fills, explained
the relationship between the buffer zone rule and the CM and
provi ded that the findings necessary for a CM 8 404 permt were
the functional equival ent of the buffer zone findings.?

Evi dence at the prelimnary injunction hearing and
affidavits in support of WDEPs notion for a stay pending
appeal showed that banning valley fills in intermttent and
per enni al streans would “end the practice of nountaintop
mning”; that “practically 100 percent” of valley fills are
placed in intermttent and perennial streams; and that all but 3
of the 62 mning permts (including underground m ning) pending
at WDEP in QOctober of 1999 on their face proposed placing mne
spoil in intermttent or perennial streans. J. A 1271-1273,

2848-2849.

4 The federal parties to the MOU disavowed it in their appellate brief in this
matter, leaving the future of the MOU uncertain. But Director Castle’'s
interpretations of the buffer zone rule, and the MO s variation on that
thenme, remmin the best constructions of the regulation at issue; the present

10



The district court rejected WDEP' s historic view that the
buffer zone rule does not apply to the footprint of valley
fills, rejected the MO s interpretation of the buffer zone
rule, and concluded that the buffer zone rule bans filling

activities inintermttent or perennial streans.

SUMVARY OF ARGUMENT

Valley fills my be placed in intermttent or perennial

streans without offending the buffer zone regulation. Wile the

buffer zone rule applies to waters downstream of a fill’s
enbanknment, it does not apply to the footprint of the valley
fill -- the area where a natural drainway is replaced with dirt

and rock. WMDEP s historic recognition of this fact rests on a
reasonabl e construction of SMCRA, W/SCVRA and the clean water
| aws. The district court’s contrary holding |acks perspective
in its obsessive reading of the buffer zone rule -- one single
regulation in a conplex, often overlapping schenme of federal and
state surface mning and water pollution control |aws. The
district court’s interpretation of the buffer zone rule is
inconsistent with nultiple portions of WSCMRA and the CWA
More critically, the district court’s position, if affirmed, not

only wll elimnate nountaintop mning, but also wll

position of the federal agencies and the district court are the | east
sensi bl e concl usi ons.

11



drastically reduce contour mning and restrict all types of
mning by banning the wvalley fills and refuse structures

“necessary to carry out mning operations,” Wst Virginia Coal

Ass'’n v. Reilly, 728 F. Supp. 1276, 1278 (S.D. WVa. 1989),

aff’d per curiam 1991 U.S. App. LEXIS 9401 (4'" Cr. My 13,
1991), a result never intended by Congress or the West Virginia
| egi sl ature. This Court should reject the district court’s
deconstruction of the buffer zone rule, and instead, defer to
WDEP' s historic, rational interpretation of the laws it is
entrusted to admnister -- an interpretation that properly gives
effect to WSCMRA, the C ean Water Act and SMCRA.

In the alternative, this Court can approve the simlarly
rational, harnonizing interpretation in the MM executed by
WDEP and the federal agencies charged with adm nistering SMCRA
and the clean water |aws. The MU addressed how these
overl apping statutes and regulations intersect to allow valley
fills when certain environnmental protections are net. Li ke
WDEP' s historic view that the buffer zone rule does not apply
to valley fills, the MU is consistent with WSCVRA, the CM and
SMCRA, and is based on reasonable agency interpretations of
t hese statutes. The only unreasonable interpretation of these
statutes is the district court’s interpretation, which recently

becane the federal agencies’ appellate litigation position.

12



The district court |acked jurisdiction to decide this case

under SMCRA's citizen suit provision. WMDEP has the discretion

to decide how it wll perform the duties at issue, which
vitiates jurisdiction. Because those duties are state |aw
issues, no federal question jurisdiction exists. Plaintiffs

also failed to exhaust their adm nistrative renedies. Moreover,

the district court decided water |aw issues that were beyond its

jurisdiction within the context of a SMCRA-based citizen suit.
Finally, plaintiffs’ citizen suit is barred by the Eleventh

Amendnment to the United States Constitution. Ex Parte Young’' s

narrow exception to Eleventh Anmendnent imunity does not apply
in this case, because the matters at issue are nmatters of state

| aw, governed by a thorough state adm nistrative program

ARGUVENT
STANDARD OF REVI EW
This appeal presents only issues of |aw The standard of

review i s de novo.

l. VALLEY FILLS ARE ALLOANED I N I NTERM TTENT AND PERENNI AL
STREAMS.

A THE BUFFER ZONE RULE DCES NOT APPLY TO THE FOOTPRI NT
OF VALLEY FILLS.

Hi storically, the state and federal agencies charged wth
adm nistering SMCRA and the clean water |aws have understood

that valley fills nmay be located in intermttent and perennial

13



streans. J. A 572-577, 608-610, 1023, 1637, 1640-1641, 2279-
2280. WDEP's treatnent of valley fills has been based on a
rational interpretation of WSCVRA and its regulations that
al l ow placenent of valley fills in “natural drainways”, as well
as provisions of the Cean Wter Act which allow filling
activities in waters of the United States. See 38 CS. R § 2-
5.1; 33 U.S.C. § 1344. For over twenty years, both state and
federal agencies evaluated the footprint of valley fills
according to the standards governing filling activities in CM §
404, and applied the buffer zone rule where waters remnained,
downstream of the fill’'s enbanknent. W/DEP s view that the
buffer zone rule does not apply to the footprint of a valley
fill is a reasonable interpretation of the statutes and
regulatory provisions it admnisters, and accordingly, is
entitled to deference.

1. WDEP' s Interpretation of the Buffer Zone Rule is
Entitled to Deference.

WDEP's interpretation is entitled to substantial
deference unless it is plainly erroneous or inconsistent wth

the regul ations. See West Virginia Coal Association v. Reilly,

supra, 728 F. Supp. at 1290 (citing Udall v. Tallmn, 380 U S

1, 16-17 (1965)); United States v. Consuner Life Insurance Co.,

430 U.S. 725, 752-53 (1977)(the interpretation of state |aw by

state reqgqulatory officials charged with its admnistration is

14



entitled to “great deference” by federal courts); Elk Run Coa

Conpany v. Babbitt, 919 F. Supp. 225, 229 (S.D. W \Va.

1996) (Charles H Haden, C J.) (clarifying that Congress intended
primacy states under SMCRA to be accorded the sanme due deference
in admnistering their approved prograns as executive agencies
with primary responsibility for inplementing federal |[|aws).
Thus, “the task for the Court of Appeals [is] not to interpret
the statute as it [thinks] best but rather the narrower inquiry
into whether the [agency’s] construction [is] ‘sufficiently
reasonable’ to be accepted by a reversing court.” FEC .

Denocratic Senatorial Canpaign Conm, 454 U S. 27, 39 (1981)

2. WDEP' s Interpretation of the Buffer Zone Rule is
Consi stent with SMCRA and VWSCMRA.

WDEP' s interpretation, that the buffer zone rule does not
apply to the footprint of wvalley fills, recognizes that this
single regulation cannot be interpreted to ban in-streamfilling
contenpl ated by other W/SMCRA provisions. The district court’s
contrary conclusion, that the buffer zone rule absolutely
prohibits placing valley fills in intermttent or perennial
streans, 1is inconsistent with WSCVRA and SMCRA for many
reasons.

First, SMCRA presunes that large valley fills are an

integral part of surface mning. “The requirenents of Section

15



515(b)(22) of the Act® are extensive and express a clear
congressional concern to assure the long-termstability of |arge
fills, especially in the steeper areas, such as the Appal achia
coal fields.” H Rept. No. 95-218, 95'" Cong., 1st Sess. 114,
(1977). In fact, West Virginia' s regulations specifically
addressing valley fills allow placenent of fills in “natural
drai nways” and “watercourses”, wthout regard to whether the
wat er bodies are intermttent or perennial streans. The uni que
first section of the Wst Virginia regulations entitled,
“Drainage and Sedinent Control Systenms”, 38 C S R § 2-5.1,
states that:

Natural drainways in the permt area shall be

kept free of overburden except where overburden

pl acenent has been approved. Overburden placenent
and haul ageways constructed across nat ur al

drai nways shall not materially increase the
sedi nment | oad, or materially affect stream
quality.

The regulations’ definitions give “natural drainway” broad
meani ng: “any natural water course which nmay carry water to the
tributaries and rivers of the watershed.” 38 CS. R 8§ 2-77
This definition enconpasses intermttent and perennial streans.
See Deposition of Charles H Norris, Plaintiffs’ Hydrogeol ogist,
J. A 2272-2273 (explaining that intermttent and perennial

streans occupy natural drainways); Wbster’s New Universa

® The buffer zone regul ation was enacted pursuant to Section 515 of SMCRA. 30
U S.C § 1265.

16



Unabridged Dictionary 2066 (29 Ed. 1979) (defining water course
as “ 1. a stream of water; a river or brook.”). " Sedi nent
| oad"” describes the amount of sedinent per given unit of water
The entire concept of sedinent |oading is nonsensical wthout an
extant stream (intermttent or perennial) as a referent.
"Stream quality" is a vague term but |ikewise presunes a
remai ni ng stream bel ow t he overburden pl acenent.

The district court acknow edged, but i nexplicably

di sregarded, hydrogeol ogical testinony, including M. Norris’,

that all streans are natural drainways. Bragg v. Robertson, 72
F. Supp.2d 642, 652 (S.D. WVa. 1999). The district court
further admtted that, in comon parlance, streans are natura
dr ai nways. Nonet hel ess, the district court fornulated its own
definition of “natural drainway”, inposing limtations that are
not nentioned in the regulation, do not exist in comon

parl ance, and are not used by any expert in this case.

The district court concluded that natural drainways and
streans are nutually exclusive entities: “[ b] ecause [natural
drai nways] carry water to the tributaries, natural drai nways are
not the tributary streanms thenselves.” Id. Not hing in the
definitional section of the regulations, 38 C SR § 2-2
supports the view that streans cannot receive water from snaller
wat er bodies, while at the sane tinme carrying water to |arger

wat er bodies, thus acting as “natural drainways” thenselves.

17



The district court’s analysis ignores the core of the definition
of a natural drainway -- the term “natural water course” which
means any stream or river. This strained reading of the
regul ation substituted the district court's definition for a
rational reading used by the agency.® That alone warrants

rever sal . See Chevron v. Natural Resources Defense Council,

Inc., 467 U.S. 837, 843-44 (1984).

Thus, West Virginia’s laws and regulations addressing
valley fills contenplate fills in “natural water courses,” which
include intermttent and perennial streanms, as long as those
fills do not materially 1) increase sedinent |load or 2) affect
stream quality downstream of the fill. These statutes and
regulations, in plain |anguage, negate the district court’s
constricted reading of the buffer zone regul ation.

Second, SMCRA and W/SCWMRA unequi vocally all ow disturbances
in intermttent or perennial streans that are conparable to
valley fills. For example, West Virginia Code 8 22-3-13(b)(22)
authorizes the disposal of excess spoil nmaterial 1in areas
containing “springs, natural water courses or wet weather seeps”

so long as certain drains are constructed. Accord, 30 U S.C 8§

1265(b) (22) (d). "Springs" can be intermttent or perennial
streans of any size. So can "watercourses."” The district
® See At testinony, J.A 0612 (“From what | see, internittent or perennial
streanms are just types of water courses .. all of them are drainways, natura

dr ai nways. ")

18



court's ruling thus ignores plain statutory words to the
contrary.

Third, state and federal regulations expressly provide that
sedinent ponds nmay be placed in perennial streans with the
approval of the regulatory authority. 38 CS. R 8 2-5.4(b)(2)
and 30 CF.R 8 816.46(c)(ii). Sedi ment ponds, like valley
fills, bury portions of stream channels with fill to create
i npoundnents within the stream Following the district court’s
t heory, however, such sediment ponds would be illegal under the
buffer zone rule because stream flow, gradient, fish mgration,
water quality and quantity are affected in the stream segnent
filled.

Fourth, state and federal regulations actually allow
streans of any sort to be noved or diverted, as long as the
diversions neet certain criteria, and are constructed so as to
avoid additional contributions of suspended solids to streans.
38 CS. R § 2-5.3; 30 CF.R § 816.43. Fifth, federal surface
m ning regulations exclude the use of rock-core chimmey drains
in fill areas wth intermttent or perennial streans, thus
acknow edging the permssibility of excess-spoil fills wth
other types of wunderdrains in those sanme areas. 30 CF.R 8
816. 72(b). Several different types of excess spoil fills are
recognized in the regulations, including side hill fills,

conventional valley fills with chimey core drains and durable

19



rock fills with natural underdrains. 38 CS R 8§ 2-14.14; 30
CFR 88 816.72 & .73. Most fills in Wst Virginia are
“durable rock” fills, which do not have rock-core chimey
drains, and are allowed in areas with streans.

Sixth, the district court’s holding ignores the reality
that both the West Virginia Legislature and Congress knew how to
prohibit mning activities in specific |ocations. Bot h VWSCMVRA
and SMCRA contain sections expressly prohibiting all surface

mning activities in or near at least nine different types of

| ocations, including public roads, occupied dwellings, and
ceneteries. See WVa. Code § 22-3-22(d) and 30 US.C 8
1272(e). If the West Virginia Legislature or Congress neant to

prohibit valley fills in intermittent or perennial streans, they
woul d have said so expressly in these provisions. But they did
not .

Al | these state and federal regul ations specifically
contenplate or inplicitly assume that portions of intermttent
or perennial streans wll be covered by fills or otherw se
di sturbed. These regulations inplenent the general requirenments
of Sections 22-3-13(b)(10) & (24) of WSCVRA and Sections
1265(b) (10) & (24) of SMCRA, which mandate the m nim zation, not
the outright prohibition, of disturbances to the prevailing
hydr ol ogi ¢ bal ance of the mne site, offsite areas, and to the

quality and quantity of water both during and after surface coa

20



mning activities. They protect streanms as a whole and the
envi ronment, but cannot be construed, as the district court did,
to prevent any valley fills in intermttent or perennial stream
segnents. Accordi ngly, the district court’s holding is
i nconsi stent with W/SCVRA and SMCRA and nust be reversed.

3. WDEP s Interpretation of the Buffer Zone Rule is
Consi stent with the CWA

If valley fills comply with CWA § 404, which expressly
allows filling operations, and neet CWA 8 401's protection of
water quality standards, W/MDEP permts them w thout requiring
buffer zone variance findings. The district court’s holding
i nproperly construes the buffer zone regulation to effectively
evi scerate CWA § 404.

a. Valley Fills Do Not Necessarily Violate
Water Quality Standards.

The district court’s holding, that wvalley fills in

intermttent and perennial streanms always violate water quality

standards in the segnent of the stream that is buried, is a
category m stake. It ignores the fact that water quality
standards were never designed to prohibit all filling activities

which have the effect of displacing segnents of water bodies
al t oget her. Rat her, water quality standards were adopted to
regul ate point source discharges of pollutants into water bodies
that continue to exist in those areas where the standards are

appl i ed. The district court concluded that, because fills are

21



conposed of waste, they nust be regulated by EPA under CM 8§
402, in the sane nmanner as discharges of pollutants into
exi sting water bodies. An overview of 8 402 illustrates the
i npossibility of this conclusion.

The CM requires states to adopt water quality standards
and requires that EPA approve them after determ ning that they
are consistent with the CWA. 33 U S.C § 1313(a)-(c); 40 CF.R
§ 131.5. Water quality standards nust consist of “designated
uses” for water bodies (such as fishing and sw nm ng) and “water
quality criteria” designed to protect those uses. 33 US.C 8
1313(c)(2)(A); 40 CF.R 8§ 131.6 & 131.10. EPA is required to
devel op and publish guidance on the “criteria” necessary to
protect various water uses. 33 U S.C. 8§ 1314(a)(1)-(8).

To these ends, EPA has issued federal water quality
standards against which to assess the adequacy of states’
st andar ds. See 40 CF. R 88 131.1 & 131.11(b). Included in
these standards are: (1) numeric criteria, which establish
al l owabl e in-stream pollutant concentrations for differing water
uses; (2) narrative criteria, which prohibit odors and unsightly
condi tions, such as “debris” and “scunf; and (3) an
anti degradation policy designed to maintain both existing stream
uses and water quality which is better than necessary to sustain
those uses. West Virginia s own nuneric and narrative criteria,

as well as its antidegradation policy, are nearly identical to
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t hose devel oped by EPA Conpare EPA Quality Criteria for Water
1986 and 40 C.F.R 8§ 131.12 with 46 CS R 8 1-3.1, 4.1 and 8.
J. A 2306-2313. See also J.A 2319-2320.

Water quality standards are protected primarily through the
NPDES permt process under 8 402 of the CWA The NPDES permt
process inposes “effluent limts” on “point source” discharges
of non-fill pollutants. See 33 U.S.C. § 1342(a). NPDES pernits

requi re that dischargers neet "technol ogy-based effluent |imts"

at the “point of discharge." 33 U S C 88 1342(a)(l) &
1311(b) (1) (A & (2). If a discharge that neets the so-called
“technol ogy-based effluent |limts” wll nonetheless cause the

in-stream concentration of pollutants to rise above the
concentration allowed by a nuneric water quality standard (such
as 1.5 mlligrans per liter of iron), then the NPDES permt nust
establish a nore stringent “water quality-based effluent limt”
to avoid exceeding the in-stream standard. 33 U S.C. § 1312(a).
Accordingly, the OCWA and the NPDES program require the
permtting agencies to assess the pollution *“loading” or
“assim/lation” capacity of streanms in which allowable pollutant
concentrations are exceeded and devise plans for allocating the
load so as to achieve the water quality standards. See 33
U S C § 1313(d).

Water quality standards, and the NPDES program designed to

pr ot ect t hem t hus focus primarily on t he al | owabl e
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concentrations of pollutants in a water body. They presune that
the water body remains intact both at and downstream of the
poi nt of the pollutant discharge. Fills, which replace a water
body, can never satisfy the standards enunerated in § 402
because no water quality can be neasured. Filling necessarily
elimnates existing water uses because it elimnates the water
at that |ocation. Applying 8 402's water quality criteria to
valley fills is trying to make a square peg fit into a round
hol e. ’

By contrast, the filling program established under CWA 8§
404 approaches environnmental protection differently, and 1is
prem sed on the concept that a fill will elimnate portions of a
wat er body. That is why water quality standards (and the buffer
zone rule) traditionally have been applied only to waters
downstream of the fill, and the filled portion of the water body
is assessed by different standards. As the EPA expl ai ned:

[ TI he Agency disagreed with the suggestion that
all solid waste (for exanple, garbage, trash, and

sludge) be regulated under § 402. There are
several reasons EPA believes that all discharges
with the effect of fill should be handl ed under

the 404 program instead of the 402 program The
404 program is better suited to preventing the
unnecessary destruction  of val uable wetland
ecosyst ens. For exanple, the section 404(b)(1)
guidelines require consideration of alternative
sites; the NPDES program does not provide for a
conpar abl e anal ysi s. In addition, the section

" Section 402 is applied, of course, by WDEP to water which flows into
streans fromthe ponds below valley fills.
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404(b)(1) gquidelines 1look at the ecol ogical

i npact of the discharge; the NPDES program uses

t echnol ogy-based effluent limtations.
45 Fed. Reg. 33290, 33299 (May 19, 1980). Thus, the § 404
program focuses not on the concentration of pollutants in an
i ndi vidual stream segnment, but instead on an evaluation of
alternatives, m nimzation of inpacts and mtigation of
unavoi dable damage as a neans of ensuring mninal adverse
overal |l consequences of a fill.

Ignoring the distinction between the NPDES program and the
fill program the district <court held that valley fills
necessarily violate state and federal water quality standards in
two ways. First, the district court found that valley fills
of fend the antidegradati on conponent of federal and state water
quality standards requiring the protection of existing water
uses because they necessarily kill aquatic life and destroy
existing stream uses in the portion of the stream that is
buri ed. Bragg, 72 F. Supp.2d at 662 (citing 40 CF.R 8
131.10(a) & 46 CS R 8§ 1-6.1(a)). Second, the district court
concl uded that valley fills violate state and federal
regul ations prohibiting any state from adopting waste transport
or waste assimlation as a designated use for any waters of the
United States. 1d. at 662-63 (citing 40 CF. R § 131.12(a)(1l) &

46 C.SSR 8§ 1-4.1(a)). On both scores, the district court

erred.
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(1) Vvalley fills do not violate anti-
degradati on requirenents.

EPA has rejected the district court’s interpretation of the

anti degradation requirenents because it woul d effectively

eviscerate CWA 8§ 404, which expressly authorizes fills. In
hol ding that the proposed valley fill at Hobet’'s Spruce Fork
m ne was unl awf ul , t he di strict court stated t hat

antidegradation policy requires that “the existing high quality

waters of the State nust be maintained at their existing high

quality.” 72 F. Supp.2d at 662. However, EPA's exenption of
filling operations from the reach of the antidegradation
requi renents applies regardless of whether the filling occurs in

high quality waters, or lesser quality waters.® In its Questions
and Answers on Antidegradation, EPA addresses the relationship
bet ween exi sting uses and fills as follows:

[ Question]: Fill oper ati ons in wet | ands
automatically elimnate any existing use in
the filled area. How is the antidegradation
policy applied in that situation?

[Answer]: Since a literal interpretation of t he
antidegradation policy could result in
preventing the issuance of any wetland fil
permt under Section 404 of the Cean Water
Act, and it is logical to assune that
Congress intended sone such permts to be
granted within the framework of the Act, EPA
interprets 8§ 131.12(a) (1) of t he
anti degradation policy to be satisfied with
regard to fills in wetlands if the discharge

8 Both EPA and West Virginia Antidegradation policies contain three tiers of
protection. Each successive tier receives greater levels of protection. 40
CF.R 8§ 131.12(a)(1)-(3) and 46 CS.R § 1-4.1.a-e.
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did not result in “significant degradation”
to the aquatic ecosystem as defined under
Section 230.10(c) of the Section 404(b)(1)
gui del i nes. If any wetlands are found to
have better water quality than “fishable/
swinmable”, [i.e. high quality waters] the
State would be allowed to Ilower water
quality to the no significant degradation
|l evel as long as the requirenents of Section
131.12(a)(2) were followed.

J. A 1948-1950. See also, letter from EPA to Wst Virginia

Ofice of Water Quality, J.A 2505.

Recogni zing that fills automatically elimnate any existing
use in the filled area, EPA s guidance states that filling may
occur, even in high quality waters, so long as there is no
“significant degradation” in accordance with the § 404(b)(1)
guidelines and if the procedures of § 131.12(a)(2) are followed.
Thus, EPA's water quality standards, on which Wst Virginias
standards are nodeled, unequivocally allow filling in high-

quality waters such as fishable, sw nmable streans.

(2) Valley fills do not vi ol ate
prohi bitions on waste assim |l ation.

The district court held that valley fills in intermttent
or perennial streans violate state and federal water quality
standards “by elimnating the buried stream segnents for the
primary purpose of waste assimlation.” 72 F. Supp.2d at 662
In reaching this conclusion, the district court relied on
federal and state water quality standards prohibiting a State

from adopting “waste transport or waste assimlation” as a
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desi gnated use for any waters of the United States. 40 CF. R 8§
131.10(a); 46 C.S.R 8§ 1-6.1(a). Permtting spoil fills where
the requirenents of CM 8§ 404 can be net is hardly equivalent to
adopting “waste transport or waste assimlation” as a protected
wat er use.

Waste transport and assimlation standards are inapplicable
to valley fills. Valley fills are not designed to be
“assimlated” or “transported” by a stream but are designed to
stay in one place. The district court rejected this comon
sense view, declaring “waste disposal projects are so enornous
that, rather than the stream assimlating the waste, the waste
assimlates the stream” 72 F. Supp.2d at 662. Thus, the
district court faults valley fills precisely because of their
“fill” character.

This view directly contravenes the EPA s adnonition that
fills nmust be assessed differently to avoid erasing CWA § 404
from the United States Code. Instead of recognizing that
traditional water quality standards |I|ike antidegradation and
waste assimlation cannot, and were never neant to, apply to
fills, the district court adopted a Ptolemaic view that put the
buffer zone rule at the center of the environnmental universe and
construed every other statute and regulation to prohibit filling
activities expressly authorized under CWA § 404. The district

court sinply erred.
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b. Waste Fills Are Not Il egal.
For twenty years, valley fills have been permtted under 8§
404 of the CWA I ndeed, the district court itself accepted a
Settl enment Agreenent between plaintiffs/appellees and the Corps,
pursuant to which the Corps was to admnister valley fill

permts under CWA § 404. Bragg v. Robertson, 54 F. Supp.2d 635

(S.D. WVva. 1999). Shockingly, the district <court Ilater

reversed its position, sua sponte, wth respect to the

Settl ement Agreenent, holding that it is unenforceable because

it is illegal. In so doing, the district court concluded that
overburden or excess spoil from mning operations is not a
“fill” material subject to the Corps’ authority. 72 F. Supp.2d
at 657. This does not nean, however, that valley fills and

simlar waste fills are not properly authorized under the CWA
Permts issued under CWA 8§ 404 authorize the placenent of
fill materials into waters of the United States. The Cor ps’
regul ations define “fill” material according to its purpose:
“any material wused for the primary purpose of replacing an
aquatic area wth dry land or changing the bottom el evation of
an [sic] waterbody.” 33 CF.R § 323.2(e). The district court

found that valley fills do not satisfy this "primary purpose”

test of “fill” material because they are not used primarily for
constructive purposes, but rather for waste disposal. But
valley fills are conposed of dirt and rock that IS
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i ndi stinguishable from the dirt and rock used in construction
proj ects. It makes no sense for the law to allow fills of dirt
and rock for construction projects, but not fills conposed of
the exact sanme materials at m ning projects.

| ndeed, the law does not draw such a distinction. The
district court’s findings regarding the Corps and waste are not
based on environnental concerns, but rather on jurisdictional

ones. As noted in West Virginia Coal Ass’'n v. Reilly, supra,

there has long been confusion over who has the permtting
authority over mne spoil disposal in streans: the Corps or the
EPA. This is so because the two agencies define “fill” material
i nconsi stently. The Corps’ purpose test excludes from “fill”
any material discharged into water for the primary purpose of
di sposal of waste, 33 CF.R 8 323.2(e), while EPA regulations
provide that the Corps has authority over fill mat eri al
di scharged into water for “any purpose.” 40 CF. R § 232. 2.
Under st andably, these inconsistent regulations have generated
confusion over which agency controls the discharge of mne
spoi | . °

To renmedy this confusion, the Corps and EPA entered into a

Menor andum of Agreenent (“MOA’) in 1986 which did not outlaw

m ne spoil discharges, but instead specified who had authority

® The federal appellants disagreed with the district court’s resolution of
this issue, and have proposed regulatory changes reversing the district
court. See Addendum at 365.
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over them J. A 2344-2350. See Reilly, 728 F. Supp. 1287,

supra. The MOA denonstrates that the issue regarding the Corps
and mne spoil has al ways been one of who regulates these fills,
and not one of whether spoil fills are permtted at all.

Not hi ng about the conposition of wvalley fills or West
Virginia’s water quality standards, which are nodeled after
EPA's standards, mandates outlawing valley fills in water.
Valley fills are conposed of dirt and rock -- far |ess odious
materials than the sanitary waste from septic tanks, or old
appliances or all the other detritus of nodern life t hat
occupies nunicipal solid waste landfills in wetlands across the
country. Accordingly, if EPA and other states allow waste fills
in conformty wth the CM and their own water quality

standards, then Wst Virginia nmay also. See New Hanover

Township v. U S. Arny Corps of Engineers, 96 F. Supp. 180 (E D

Pa. 1992), vacated on other grounds, 990 F.2d 470 (3'¢ Gir.

1993); Orange Environnmental, Inc. v. County of Oange, 817 F.

Supp. 1051 (S.D. N Y. 1993); Resource Investnents, Inc. v. US.

Army Corps of Engineers, 151 F.3d 1162, 1167-68 (9'" Gir. 1998).
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B. IN THE ALTERNATIVE, BUFFER ZONE VARI ANCE FI NDI NGS NAY
BE MADE BY COVPLYI NG W TH OWA §5§ 401 AND 404(b) (1).

WDEP stands by its |ong-established interpretation that
the buffer zone rule does not apply to the footprint of valley
fills. However, if this Court disagrees with that view, and
finds that the buffer zone rule does apply to the footprint of
fills, the Court should defer to WHDEP s conclusion that the
buffer zone variance findings are satisfied if the criteria
found in the 8 404(b)(1) CGuidelines are satisfied. Thi s
reasoning was articulated in the MOU

In August, 1999, during this Ilitigation, VWHDEP and the
federal agencies responsible for admnistering SMCRA and the
clean water |aws executed the MOU to explain how the buffer zone
rule could apply to valley fills. Under the MOU, these agencies
with overlapping responsibility for regulating fills determ ned
that the findings under CWA 88 404 and 401 to authorize fills
are equivalent to the buffer zone variance standards. Thi s
approach allows filling to occur, as envisioned by SMCRA and CWA
8§ 404, but limts inpacts to the “no significant degradation”
| evel downstream

As reflected in the April 7, 1999 MU, we are seeking

to enhance effective coordination and tineliness in

the evaluation of proposals to discharge excess spoi

fills in waters of the U S., while ensuring effective

protection of t he State’s human heal t h and

envi ronnent . In view of the conparable requirenents

di scussed above wunder the SMCRA and Section 404
regul atory prograns, OSM and WDEP believe that, where

32



a proposed fill is consistent with the requirenents of

the Section 404(b)(1) GQuidelines and applicable

requirenents of 8 401 certification of conpliance with

water quality standards, the fill would also satisfy

the «criteria for granting a stream buffer zone

vari ance under SMCRA and W/DEP regul ati ons.
J. A 2220.

Wil e the federal agencies disavowed the MOU in their Apri
17 brief to this Court and a contenporaneous letter to Director
Castle, WMDEP executed and relied upon the MU in good faith.
As Director Castle’s response indicates, the federal about-face
| eaves the fate of the MM in question, and underm nes the
progress made since August 1999, in developing a coordinated
permtting process. See Addendum at 382. Federal vacillation
aside, WDEP s reasoning in the MU is based on a permssible
construction of the applicable statutes and regulations, and
also is entitled to deference to the extent the Court finds the
buffer zone rule applicable to fills. Under either theory, the

district court’s ruling should be reversed.

1. What t he MOU Does.

Under CWA 8 404, the Corps issues fill permts for mne
spoil consistent wth EPA-devel oped guidelines. 33 US.C 8
1344(b)(1). The Corps wuses these environmental standards --
known as the 404(b)(1) CGuidelines -- to review CWV 8§ 404 perm't
appl i cations. 40 CF.R § 230.1. The Cuidelines require

applicants to denonstrate that: (1) “no practicable
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alternative” exists to locating the fill wthin waters of the
United States; (2) the fill will conply with state water quality
standards; (3) the project wll not result in “significant
degradation” of the aquatic ecosystem?®® and (4) the project
includes practicable and appropriate neasures to mnimze
potential harmto the aquatic ecosystem I|d.

In addition to satisfying the criteria in the 8§ 404(b)(1)
GQui delines, applicants for CWA 8§ 404 permts nust also
denonstrate that their projects will neet applicable State water
quality standards by obtaining State certification pursuant to
CWA § 401. 33 U.S.C. § 1341(a)(1).

The agencies signatory to the MM determned that the
findings under CWA 88 404 and 401 to authorize fills are
equi valent to the buffer zone variance standards.

2. The MOU is Consistent Wth the Rel evant Stat utes.

In contrast to the district court’s holding (and the
federal appellants’ new position in their brief), the MU
harnoni zes CWM 8§ 404 with water quality standards and SMCRA-
based regulations, and appropriately gives effect to all

provisions of the law. United States v. Fisher, 58 F.3d 96, 99

(4" Cir. 1995) (“rules of statutory construction require that we

10 EPA el aborated on the effects contributing to “significant degradation” in
its 404(b)(1) Guidelines. 40 C.F.R § 230.10(c).
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give neaning to all statutory provisions and seek an
interpretation that permts us to read themw th consistency”).

3. The MOU Is Consistent Wth Established EPA Policy
Approved By The District Court.

Li kew se, the MOU is consistent with a former CWA policy
al ready approved by the district court. The manner in which the
MOU harnoni zes water quality standards with filling activities
is not appreciably different from EPA's 1988 “In-Stream
Filling Policy” that the district court approved as consistent

wth the Cean Water Act a decade ago in Wst Virginia Coal

Ass’'n v. Reilly. J. A 2524-2527. That 1988 EPA Policy

expressly relied on the OCWM 8§ 404(b)(1) «@uidelines as
establishing the criteria for permtting valley fills under the
CWA and providing detailed protection for fishable waters, 728
F. Supp. at 1280 n.2 (setting out the conditions under which EPA
would allow valley fills), and should not have been rejected by
the district court.

4, The 8§ 404(b)(1) CGuidelines Ofer the Sane, or
More, Protection Than The Buffer Zone Rul e.

The district court rejected the MOU s interpretation of the
8§ 404(b) (1) Cuidelines as equivalent to the buffer zone variance
criteria, concluding that the Guidelines are |ess protective of
streans than the buffer zone regulation. However, the 8§
404(b) (1) Cuidelines and associated 8 401 certification provide

the sane neasure of environnmental protection -- if not nore --
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than does the buffer zone regul ation. It was outside the power
of the district court to conclude that it was irrational for
EPA, OSM WHDEP and the Corps to agree that “adverse effect” and
“material damage” (from the buffer zone rule) nean the sane
thing as “significant degradation” (from CWA § 404).

The buffer zone regulation itself invokes two inprecise
st andar ds. It requires consideration of “adverse” effects on
streamf | ow, gr adi ent, fish mgration and other rel ated
environnmental values, and “material danmage” to water quantity
and quality in the stream 38 CS R 8 2-5.2. Contrary to the
district court’s holding, the buffer zone rule was never neant
to prohibit any de mnims adverse effect. Li kew se, the 8§
404(b) (1) uidelines consider a wide range of inpacts on “fish
and other related environnental val ues” pursuant to the
“significant degradation analysis.” See 40 C.F.R 8§ 230.10(c)
(considering “significantly adverse effects of the discharge of
pollutants on |ife stages of aquatic and other wldlife
dependent on aquatic ecosystens” and on “aquatic ecosystem
diversity, productivity, and stability”).

The significant degradation analysis is to be nmde by
considering inpacts not only on water quality, but also on water
quantity, flow and gradient. See e.g., 40 CF R § 230.11(b)
(requiring consideration of “potential diversion or obstruction

of flow, alterations of bottom contours, or other significant
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changes in the hydrologic regine”). The 8 401 certification
ensures that water quality standards are net. Thus, the CWA 8§
404 and 8§ 401 standards have been reasonably construed by the
responsible agencies to be equivalent to the buffer zone
variance “adverse effects” and “material damage” criteria and
the district court should have agreed.

5. WDEP' s Application of the MM is Entitled to
Def er ence.

The MOU was a collaborative effort on the part of every
agency involved in admnistering SMCRA and the CWA It took
nont hs of deliberation. W®DEP relied upon it in good faith. It
strikes a reasonabl e bal ance that harnonizes the surface m ning
laws with all sections of the CWA It is a permssible
construction of these statutes and regulations by the agencies
responsible for their adm ni strati on. As  such, this

construction, too, is entitled to deference. See West Virginia

Coal Association v. Reilly, supra, 728 F. Supp. at 1290; West

Virginia Mning and Reclamation Association v. Babbitt, 970 F.

Supp. 506 (S.D. WVa. 1997) (affirmng OSMs construction of
bond rel ease provisions as striking a reasonable balance in the

face of Congressional anbiguity).
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C THE APPROACH TAKEN BY THE DISTRICT COURT AND THE
FEDERAL DEFENDANTS IS UNREASONABLE AND  PLAINLY
ERRONEQUS.

The district court’s opinion is based on a too-narrow
reading of the buffer zone rule -- one single regulation out of
a conplex, often overl apping schene of federal and state surface
mning and water pollution control |[aws. The interpretation
fashioned by the district court (and subsequently enbraced in
this appeal by the federal appellants) is wholly inconsistent
Wi th nunmerous portions of WSCWVRA, federal SMCRA and the CWA
The district court’s position not only bans valley fills
essential for surface and underground mning in Wst Virginia,
but actually prohibits all fills authorized under the CM.  This
construction creates an inperm ssible conflict between SMCRA and
the CWA, and if affirmed, will have a devastating effect on West
Virginia’s mning industry.

The litigation position belatedly assumed by the federal
appellants in this election year is no nore sensible than the
district court’s construction of the governing statutes and
regul ati ons. It represents OSMs third interpretation of the
buffer zone rule during this lawsuit.?! I nexplicably, the

federal appellants abandoned their historic approach to valley

fills and enbraced the district court’s conclusion that valley

1 The federal about-face also appears to violate the MM, and could be
rejected by this Court for that reason. See Addendum at 382.
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fills can never conply with the buffer zone regulation, but in
the sane brief declared w thout apparent irony that this rule
should only apply to “substantial” fills, and not “mnor spoil
di sposal activities” in streans. The district court’s
interpretation, and the federal appellants’ slant on that
interpretation, nust be rejected because they are not based on a
reasonabl e construction of the governing | aw.

1. The District Court’s Holding Effectively Bans All
Fills.

If this Court affirms the district court’s conclusion that
antidegradation and waste assimlation standards apply to the
segnent of streanms that are buried in valley fills, then all
fills will be outlawed. Conpliance with antidegradation and
waste assimlation requirenents under the CM is not limted to
those streans defined as “intermttent” or “perennial” under the
surface mning |aws. Rat her, West Virginia s water quality
standards apply to all “waters of the state” as defined under
the West Virginia Water Pollution Control Act. West Virginia
Code § 22-11-1, et seq. The “waters of the state” are defined
broadly to enconpass “any and all water on or beneath the
surface of the ground, whether percolating, standing, diffused
or flowing, wholly or partially within this state and within its

jurisdiction, and includes .. natural or artificial | akes,

rivers, streans, creeks, branches, brooks, ponds ... inpounding
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reservoirs, springs, wells, watercourses and wetlands.” W Va.
Code § 22-11-3(23).

Thus, the district court’s application of antidegradation
and waste assimlation standards to all stream segnents in
valley fills has the effect of elimnating all types of fills
aut hori zed under the CM. This result illustrates the district
court’s error in applying water quality standards to the filled
portion of the stream

2. The District Court’s Hol di ng Cr eat es An
| nperm ssi ble Conflict Between SMCRA and t he CWA.

Mne spoil fills, like other waste fills, are permtted
under the CWA If West Virginia or OSMs buffer zone
regul ations prohibit these same valley fills, they effectively
supercede the OCWMA This is expressly prohibited by Section

702(a) (3) of SMCRA: “[n]Jothing in this Act shall be construed as

superceding ... [t]he Federal Water Pollution Control Act ...the
State laws enacted pursuant thereto, or the Federal |aws
relating to preservation of water quality.” 30 U S C 8§
1292(a) (3). See also In Re Surface Mning Regulation

Litigation, 627 F.2d 1346, 1366-69 (D.C. Cr. 1980)(OSM cannot
i ssue SMCRA reqgulations which interfere wwth CWM standards and
exenptions inposed by EPA). Thus, the district court’s

interpretation of the buffer zone rule as a per se ban on
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otherwise permssible fills creates an unacceptable conflict
bet ween SMCRA and t he CWA.

3. The District Court’s Approach To Valley Fills
WIlIl Crush West Virginia's Mning I ndustry.

The district court’s holding, if affirmed, would crush
mning in West Virginia, contrary to WSCMRA s stated purpose
“to strike a careful balance between the protection of the
envi ronment and the econom cal mning of coal ... " WVa. Code 8§

22-3-2(a). In West Virginia Coal Association v. Reilly, supra,

the district court found that valley fills “are necessary to
carry out mning operations.” 728 F. Supp. at 1278. Val | ey
fills are necessary in all types of coal mning. J.A 2274
2276. So are fill-type structures known as “coal refuse
di sposal facilities.” These facilities, located in valleys,
are used to store the “refuse” generated when raw coal is
cleaned of its inpurities. J.A 2275. The hollows where valley
fills and coal refuse disposal structures are placed contain
streans. J.A 2276.

In determining which streans have the biological criteria
to be classified as “intermttent” or “perennial”, DEP
establishes, as part of the permtting process, that certain
forms of stream life, such as mayflies, exist in the streans.
| d. This test typically results in the uppernost reaches of

hollows being classified as intermttent or perennial. | d.
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| ndeed, nearly 100% of valley fills and refuse structures would
encroach wupon intermttent and perennial streans as defined
under the clean water laws. 1d. And 59 out of 62 mning permt
applications pending at W/WDEP on the day of the district court's
order on their face proposed a fill in an intermttent or
perennial stream J.A 2276.

If this Court affirms the district court’s view of the
buffer zone rule, then this Court wll effectively outlaw the
overwhelmng nmjority of wvalley fills and refuse disposa
structures. Sinply put, if (1) valley fills necessarily violate
water quality standards; and (2) nearly all valley fills and
refuse disposal structures are placed in waters to which water
quality standards apply; then (3) nearly all valley fills and
refuse inpoundnments wll violate water quality standards.
Because valley fills and refuse disposal structures are needed
in all types of mning, outlawing these structures would
devastate mning in Wst Virginia. Certainly, neither the West
Virginia Legislature nor OSM intended to secretly abolish coal

m ning by adopting the buffer zone regul ation.
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1. THE DI STRI CT COURT LACKS JURI SDI CTI ON OVER TH S CASE

A THE DI STRI CT COURT LACKED JURI SDI CTI ON TO REVI EW DEP’ S
DI SCRETI ONARY APPLI CATI ON OF THE BUFFER ZONE RULE.

The District court found that it had jurisdiction under
SMCRA's citizen suit provision to review the appellees’
conpl ai nts. However, the appellees’ criticisns of when, where
and how DEP nmakes its buffer zone determ nations are beyond the
jurisdiction conferred by § 1270(a)(2).

Section 1270(a)(2) only permts suits against a state
regul atory authority for an alleged failure to perform any act
or duty under SMCRA which is not discretionary with the state
regulatory authority. Courts construing simlarly-phrased
envi ronnent al citizens’ suits recogni ze t hat t he non-
discretionary duty requirenment is neant to limt the nunber of
citizen suits that can be brought against a regulatory agency
and to |l essen the disruption of the Act’s conplex admnistrative

process. Kennecott Copper Corp. v. Costle, 572 F.2d 1349, 1353

(9" Cir. 1978)(holding the sane in the context of the similarly-
phrased citizen suit provision under the Cean Air Amendnents of
1970) .

Accordingly, courts refuse to find jurisdiction under such
citizen suit provisions where the claim goes to the manner in
whi ch the agency performed its duties, as opposed to the failure

to perform those duties at all. Cascade Conservation League V.
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M A. Segal e, I nc., 921 F. Supp. 692, 698 (WD. Wash

1996) (holding that the simlarly-phrased CWA <citizen suit
provi sion does not confer jurisdiction over an allegation that
the Corps perforned its duties under the Act erroneously); Sun

Enterprises, Ltd. v. Train, 532 F.2d 280, 288 (2d G r. 1976)

(explaining that conplaints regarding how EPA perforns its
duties under the CWA nust be considered in adm nistrative permt
review process, and not the citizen suit provision); Wsconsin

Environnental Decade, Inc. v. Wsconsin Power and Light Conpany,

395 F. Supp. 313, 321 (WD. Ws. 1975) (Cean Air Act’s citizen
suit provision “was intended to provide relief only in a
narrow y-defined class of situations in which the Adm nistrator
failed to perform a mandatory function; it was not designed to
permt review of the performance of those functions, nor to
permt the court to direct the manner in which any discretion
given the Admnistrator in the performance of those functions
shoul d be exercised.”).

Non-di scretionary duties nust be explicitly set out in the

| aw. Monongahel a Power v. Reilly, 980 F.2d 272, 276 n.3 (4"

Cir, 1992): Kennecott Copper Corp., supra, 572 F.2d at 1355 (9'"

Cr. 1978); Sierra Cub v. Thomas, 828 F.2d 783, 791 (D.C. GCr

1987); Nobles v. Duncil, 202 W Va. 523, 535, 505 S.E 2d 442

453 (1998). If the duty conplained of grants the agency even a

“limted elenment of discretion”, courts have no jurisdiction to
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review the agency’s actions under SMCRA's citizen suit provision

in the absence of a conplete failure to perform See Nati onal

Wldlife Federation v. Burford, 677 F. Supp. 1445, 1468-69 (D

Mont . 1985).

Such is the case here. W/DEP has to use discretion in
construing and applying its buffer zone rule in light of all the
other related statutes. In adopting the federal buffer zone
regul ati on, OSM expressly stated that “[t]he regulatory
authority and the permttee can agree at the application stage
where buffer zones need to be established ...~ 44 Fed. Reg
15177 (March 13, 1979) (referring specifically to intermttent
streans and another exanple of a citation pretermtted by the
district court). This task “requires the fusion of technical
know edge and skills with judgnent which is the hallmark of

duties which are discretionary.” See Kennecott Copper Corp.,

supra, 572 F.2d at 1354 (citing Train v. Natural Resources

Def ense Council, 421 U S. 60 (1975)). Threshold deci sions about

1) how to permt overburden placenent in “natural drai nways”,
and 2) whether to apply the buffer zone rule to the footprint of
fills permtted by OCW 8§ 404, are exactly this sort of
di scretionary act. Appellees cannot raise their conplaint about
discretionary duties in a citizen suit’s challenge to the

performance of a non-discretionary duty.
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B. THE APPELLEES FAI LED TO EXHAUST THEI R ADM NI STRATI VE
REMEDI ES.

How to apply the buffer zone rule is also the sort of
decision best reviewed in an appropriate admnistrative forum
Yet the appellees did not avail thenselves of the thorough
adm ni strative processes available under WSCVRA for contesting
permt issuance.

The United States Suprene Court has:

| ong acknowl edged the general rule that parties
exhaust prescribed adm nistrative renedies before
seeki ng relief from the f eder al courts.
Exhaustion is required because it serves the twn
pur poses of protecting admnistrative agency

authority and pronoting judicial efficiency.

McCarthy v. Madigan, 503 U.S. 140, 144-145 (1992).

Consequently, courts normally require exhaustion of SMCRA' s
adm nistrative renmedies prior to any judicial review Mul |'i ns

Coal Company v. Oark, 759 F.2d 1142, 1143 (4'" dGir.

1985)(requiring admnistrative review of a cessation order
i ssued pursuant to 30 US.C § 1271(a)(3) prior to judicial

intervention); Shawnee Coal Co. v. Andrus, 661 F.2d 1083, 1093

(6" Cir. 1981) (sane); Gaham v. Ofice of Surface M ning

Recl amati on and Enforcement, 722 F.2d 1106, 1112 n.8 (3¢ Gir.

1983) (sane). Requiring exhaustion in this case would allow
WDEP to apply its expertise, and would create a reasonable

division of |abor between agency and court. See Millins Coal

Conpany v. Clark, 759 F.2d 1142, 1145 (4'" Cir. 1985).
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West Virginia Code 88 22-3-20(a) & (b), 22-3-21, 22B-1-7,
and 22B-1-9, set forth a detailed adm nistrative procedure for
contesting the issuance of a permt for surface mning or a
significant revision to an existing permt. Any person having
an interest which is or may be adversely affected by issuance of
a permt nmay participate in the permtting process through
public notice, witten objections, informal conferences, forna
hearings, de novo appeals to an expert Board, and judicial
review in state court. No reasoned basis exists for the
district court’s holding that appellees did not have to conply
with these procedures and attack specific permts.

Whil e acknow edging that exhaustion of admnistrative
renedies is generally required in SMCRA suits, the district
court concluded that SMCRA's citizen suit provision carves out
an exception to the normal exhaustion requirenent. The district
court did not cite any case law to support this view
Simlarly, the district court’s interpretation is not supported
by SMCRA' s | anguage.

Both the federal SMCRA and WSCVRA require any person
challenging the permtting process to exhaust admnistrative
appeal procedures before obtaining judicial review Secti on
1264(f) is the key provision in the federal schene:

Any applicant or any person with an interest

which is or may be adversely affected who has
participated in the adm nistrative proceedi ngs as

47



an objector, and who is aggrieved by the decision

of the regulatory authority .. shall have the
right to appeal in accordance with section 526
[30 U S C 8§ 1276][SMCRA's judi ci al revi ew
provi sion].

§ 1264(f). W/SCMRA also conditions judicial review on
participation in the admnistrative process. Under  West
Virginia Code 88 22-3-21 and 22B-1-9, any person adversely
affected by a permtting decision nust appeal that decision to
the West Virginia Surface M ne Board. The Surface M ne Board
has authority to affirm nodify, vacate or stay permtting
deci sions, subject to judicial review WVa. Code § 22B-1-7.
Nei t her the federal SMCRA nor WSCMRA provides an express
exception to the exhaustion requirenment for citizen suits. | f
the district court’s interpretation of these statutes were
correct, citizens could always circunvent the admnistrative
procedures and tinme frames for challenging permts by clothing
such challenges as citizen suits. SMCRA's | egislative history
illustrates that Congress intended no such result. In
di scussing SMCRA's citizen suit provision, Congress explained:
“This section is not intended to override the specific
provisions of this bill which provide nore precise requirenents
for «citizen participation in the permt application and
performance bond rel ease proceedings ...”7 S.R No. 95-128, 95!

Cong. 1°' Sess. (1977), at p. 88.
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| ndeed, this Court has refused to

citizen suits to circunvent

the administrative processes

all ow environmental

f or

chal l enging permtting decisions. Palunbo v. Waste Technol ogi es
| ndustries, Inc., 989 F.2d 156 (4'" Gir. 1993). In \Waste
Technol ogies, the Court held that the plaintiffs’ clains
concerning EPA's permtting process for a hazardous waste
incinerator had to be raised on direct appeal, not in a suit
under RCRA's citizen suit provision. 989 F.2d at 159-161. This

Court
to nmount coll atera

Addi ng another |ayer of collatera
deci si ons t hr eat ens to put at
adm ni strative process est abl i shed

Plaintiffs who sue collaterally in a f
court would be able to avoid the defer
of review that circuit courts nust
Adm ni strative Procedure Act when

appeal from an agency decision. Plaint
be able to circunvent the limtations
which they were required to post a dir
ninety days in the case of RCRA
court, as plenary fact-finder,

the evidentiary record that the agency

review for

apply under
hearing a direct

And
woul d not

stressed the dangers of allowing citizen suits to be used

attacks on permtting decisions:

agency
naught t he

by Congr ess.
ederal district
ential standard
t he

iffs would al so

period during
ect appeal --
the district
be limted to
has accumnul at ed

during the nonths of permt proceedings and public
hearings held prior to the issuance of the permt. I n
short, for an wuncertain length of tinme after the
agency issues the permt, the permt-hol der would face

the very real threat that the 1inquiry into the
validity of its permt mght be reopened in an

al together different forum

Id. at 161-162.
The principle of permtting an agency to review, in the

first instance, actions within the scope if
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applies W th speci al force to t he hi ghl y t echni cal
determ nati ons about natural drainways and buffer zones required
by W/ SCVMRA. WDEP is in the best position to make those initial
permtting decisions and coordinate them with the Corps’ 8§ 404
decisions. The Wst Virginia Surface Mne Board is in the best
position to nonitor those deci sions. If interested persons are
dissatisfied with the Surface Mne Board s decision, they can
then seek judicial review This is what plaintiffs should have
done in this case, with the Spruce mne permt or any other
specific permt which offends them The federal courts need not
be invol ved.

C THE DI STRI CT COURT LACKED JURI SDI CTI ON OVER APPELLEES
CLAIM THAT VALLEY FILLS VIOLATE WATER QUALITY
STANDARDS.

Distilled to its essence, appellees’ conplaint uses a
SMCRA-based citizen's suit to bootstrap a challenge to the
i ssuance of CWA permts for valley fills. The district court
| acked jurisdiction in this case to decide this water |aw issue.

The surface mning laws regulate water quality “only
incidentally.” *“Congress intended that the regulation of water,
i ncluding water connected with mning operations, be carried out

by EPA.” West Virginia Coal Ass'n v. Reilly, supra, 728 F.

Supp. at 1285. Accordingly, DEP s Ofice of Surface M ning and
Recl amation relies on another agency -- the Ofice of Wter

Resources -- to ensure that water quality standards are nmet in
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the context of surface mning operations and certify that the
operations will conply with applicable water quality standards
by issuing a CM § 401 permt. Plaintiffs never noticed an
intent to sue under the water |aws.

SMCRA's incidental requirenment in the buffer zone rul e that
water quality standards be net cannot give rise to a SMCRA-based
action against the DEP for failure to enforce standards that are
applied solely by other agencies acting under the clean water

| aws. See Tennant v. Callaghan, 490 S. E 2d 845 (WVa. 1997)

(where plaintiff’s real conplaint in with an NPDES permt,
chal l enges nmust be nmade to that permt rather than SMCRA). The
reasoning behind this legal principal was explained in Dubois v.

U S. Dept. of Agriculture, 102 F.3d 1273, 1300 (1% Cir. 1996).

In Dubois, the court noted that plaintiffs could not use a NEPA
suit against the U S. Forestry Service to collaterally litigate
issues relating to water quality. Explaining that the “Forestry
Servi ce possesses neither the congressional mandate nor the
expertise to second-guess State water quality certification,”
the court found that the plaintiffs had to challenge EPA s
actions under the CM -- even though the Forestry Service had a
duty under NEPA to ensure that the permttee conplied with C ean
Vater Act requirenents. |d. at 1300-1301.

The district court side-stepped this jurisdictional hurdle

with the sophistic explanation that it was not enforcing the
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CWA, but nerely interpreting the MOU for consistency wth both
CWA and SMCRA But the district court’s sweeping conclusion
met anor phosi zed the buffer zone regulation into a rule that
valley fills necessarily violate federal and state water quality
st andar ds. Chal l enges to the issuance of mning-related water
permts must be nade under the water |aws thenselves, not SMCRA
Thus, the district court Jlacked jurisdiction to resolve
appellee’s CM permt challenge in this SMCRA-based citizens’
Suit.

D. FEDERAL QUESTI ON JURI SDI CTI ON IS LACKI NG

Despite appellees’ characterization of this case as one
involving issues of federal law, there is no federal question to
support the district court’s jurisdiction. Appellees base their
conplaint against Director Castle on an alleged “pattern and
practice” of disregarding the requirenents of Wst Virginia s
regulatory program including the Wst Virginia buffer zone

rul e. Relying on Mdlinary v. Powell Muntain Coal Conpany, 125

F.3d 231 (4'" Cir. 1997), the district court held that these West
Virginia regulations function as federal |aw for purposes of
federal - question subject matter jurisdiction.

Yet Mdlinary’'s holding is not supported by a reasonable

interpretation of SMCRA. When faced with the sane issue, the
Third Grcuit held that alleged violations of state regul ations

connected to a state-approved program do not confer federal
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gquestion jurisdiction. Haydo v. Anerikohl Mning, Inc., 830

F.2d 494, 497-98 (3% Cir. 1987). In Haydo, the plaintiffs urged
the court of appeals to find that state-promulgated regul ations
are issued pursuant to federal SMCRA, and thus, that an action
for their violation “arises under” federal |aw for purposes of
federal subject matter jurisdiction. The court declined to do
so.

The Haydo court noted that, while Congress intended for
SMCRA to inpose mninmum nati onwi de standards, it al so recognized
that the individual states should assune responsibility for

regulating surface mning in their borders pursuant to state

prograns enacted by them to neet their individual needs. 830
F.2d at 497-498. The court concluded that treating state
regul ations as federal law would render neaningless the

Congressional offer in SMCRA of exclusive jurisdiction to states
obt ai ni ng approval of a regulatory program |d.

QO her jurisdictions also recognize that, once OSM has
approved a state’'s program state |law applies, and an aggrieved

person’s cause of action will be in state court. See Coteau

Properties Conpany v. Departnent of Interior, 53 F.3d 1466,

1472-73 (8" Gir. 1995). See also, In Re Pernmanent Surface

Mning Regulation Litig., 653 F.2d 514, 519 (D.C. Gr. 1981)

(“I't is with an approved state law and wth state regul ations

consistent with the Secretary’s that surface m ne operators nust
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conply.”); National WIdlife Federation v. Lujan, 928 F.2d 453

(D.C. Cr. 1991) (wald, J., concurring)(SMCRA does not apply in
states that have assuned exclusive jurisdiction over surface
m ning, and thus, aggrieved person’s cause of action will be in

state court under applicable state law program; Laurel Pipe

Line Co. v. Bethlehem Mnes Corp., 624 F. Supp. 538, 539-41

(WD. Pa. 1986).

The Molinary court considered, and wongly rejected, the
reasoning in Haydo, concluding that the Third Crcuit failed to
recogni ze that SMCRA only offers exclusive regulatory authority
to the states, not exclusive adjudicative authority. 125 F. 3d
at 236 n.5. VWhile this distinction mght nmake a difference in
cases against permttees where diversity jurisdiction is
i nvoked, it should not obtain against a state official where the
only basis for jurisdiction is the existence of a federal
questi on.

There is sinply no reasonable basis for Mlinary's

characterization of state-pronulgated regulations as federal
| aw/ state |aw hybrids. As Haydo correctly noted, SMCRA does not
provide for concurrent jurisdiction in the states and federal
gover nnment . Wen a state fails to inplenent an acceptable
regul atory program the federal governnent can sue to revoke the
program and allow the Secretary to assune jurisdiction for the

regul ation of surface mning taking place within the state. 830
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F.2d at 497. But when OSM approves a state’s program state |aw
controls, and the state is vested with exclusive jurisdiction.
Id. Either federal mning law or state mning |aw applies to
regul ate surface mning activities, but not both. 830 F.2d 497.
Since West Virginia maintains an approved state programwth its
own natural drai nways and buffer zone regulations, Wst Virginia
| aw applies, and there is no federal question to support subject
matter jurisdiction in the district court.

E. THIS SU T | S BARRED BY THE ELEVENTH AMENDMENT.

The El eventh Anmendnment protects an unconsenting state from

suit in federal court by private parties. See Hans .

Loui siana, 134 U S. 1, 10 (1890). A state’ s Eleventh Anendnent
immunity extends to state agencies, such as WDEP, and state

officials, such as Director Castle. See Puerto Rico Aqueduct

and Sewer Auth. v. Metcalf & Eddy, Inc., 506 U S. 139, 144

(1993).

Wil e El eventh Amendnent immunity is not w thout exception,
there are no circunstances to suggest that the Director is not
imune from suit here. Plaintiffs chose not to rely on an
argunent that the State of West Virginia did anything to waive
its Eleventh Anendnent rights.'®> Nor did plaintiffs advance an

argunent that Congress validly abrogated the states’ Eleventh

12 The Consent Decree was subnitted to the district court wthout waiving this
argunent for this appeal. J.A 1852.
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Amendnent imunity when it enacted SMCRA. In any event, neither
argunment would have nerit. Instead, plaintiffs and the district
court relied on the only remining avenue around the Eleventh

Amendnent, Ex Parte Young, which does not apply in this case.

The Ex Parte Young doctrine, a narrow exception to El eventh

Amendrment  imunity, allows private individuals to sue state
officers in federal court for prospective, injunctive relief for
continuing violations of federal |aw Relying on the general
| anguage of SMCRA's citizen suit provision, as well as excerpts
from the legislative record regarding the benefits of citizen
participation in the regulatory process, the district court
concluded that Congress “inplicitly authorized citizens to bring

suit under the Ex Parte Young exception.” Bragg v. Robertson

No. 2:98-0636, 1998 U S. Dist. LEXIS 22077 at *8-9 (S.D. WVa.
Cct. 9, 1998). The district court was w ong.
Far from authorizing citizens to bring suit under the Ex

Parte Young exception, SMCRA's citizen suit provision expressly

acknow edges the limtations placed on citizen suits by the
El eventh Amendnent. Section 1270(a)(2) provides that citizen
suits may be brought “against the Secretary or the appropriate

State regulatory authority to the extent permtted by the

el eventh anmnendnent to the Constitution ... .”" O her courts

considering such |[|anguage have construed it as an express

consti tutional l[imtation on citizen suits, and not as an
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inplicit grant of authority 1in derogation of the Eleventh

Anendnent . Powder Ri ver Basin Resource Council v. Babbitt, 54

F.3d 1477, 1483 n.3 (10'" Cir. 1995): Burnette v. Carothers, 192

F.3d 52, 57 (2" Cir. 1999).

The nmere inclusion of a citizen suit provision in SMCRA is
not enough to eviscerate the Eleventh Anendnent. Nor is it
enough that plaintiffs’ Conplaint nanes Director Castle in his
i ndi vidual capacity, and requests prospective injunctive relief.
As the United States Suprenme Court explained: “To interpret
Young to permt a federal-court action to proceed in every case
where prospective declaratory and injunctive relief is sought
against an officer, naned in his individual capacity, would be
to adhere to an enpty formalismand to undermne the principle ..
that El eventh Anmendnent inmunity represents a real limtation on
a federal <court’s federal-question jurisdiction.” | daho .

Coeur d Alene Tribe of Ildaho, 521 U S. 261, 270 (1997). On

close scrutiny, this action fails to satisfy the Ex Parte Young

excepti on.

1. The Issues In This Case Pertain To State Law.

Ex Parte Young does not apply because the issues in this

case involve WSCMRA, not federal |aw Al t hough appel |l ees
nomnally allege violations of federal SMCRA to invoke federal
court jurisdiction, they seek relief for Director Castle's

alleged failure to conply wth the approved Wst Virginia
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surface mning program The foundation of the Conplaint is an
alleged “pattern and practice” of disregarding West Virginia's
buffer zone regul ation.

In fact, as discussed above, once a state program is
approved by OSM state, not federal, regulations govern. Coteau

Properties Conpany v. Departnent of Interior, supra. See al so,

In Re Permanent Surface Mning Regulation Litig., supra;

National WIdlife Federation v. Lujan, supra; Haydo, supra.

Since W/SCMRA is controlling, appellees cannot defeat Director
Castle’s Eleventh Anmendnent immunity based on a continuing
viol ation of federal |aw

The district court relied on Mdlinary for the proposition
that state-pronulgated regulations are issued “pursuant to”
federal SMCRA, turning disputes concerning state regulations

into federal issues. However, Mbdlinary does not address the

application of Ex Parte Young to defeat sovereign imunity.

The plaintiffs in Mlinary brought a SMCRA citizen suit against
a private surface mne operator under 30 U S.C. 8§ 1270(f), not a
state official under 30 U S.C § 1270(a)(2). 125 F.3d 233. The
Mol inary court was never asked to disregard a state’ s sovereign
i mmunity. Rat her, the Court was asked to decide whether it had
federal -question subject matter jurisdiction over a dispute
involving Virginia s regulatory program For these reasons,

this Court should not extend its holding in Mdinary to defeat a
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state’s Eleventh Anmendnment immunity from SMCRA suits in federal
court.

Further, Mdlinary, if extended to enconpass state actions,
woul d be contrary to the United States Suprene Court’s hol ding

in Pennhurst State School and Hospital v. Hal derman, 465 U S. 89

(1984). In Pennhurst, the Court held that the Eleventh
Anmendnment  prohibits a federal court from ordering state
officials to conform their conduct to state |aw The Court

explained that the purpose of Ex Parte Young is to harnonize

El eventh Anmendnent rights with the need to uphold the “suprene
authority of the United States.” Id. at 102. The "suprene
authority"” is not at risk in an action involving state |aw and
regul ations. The Court noted that “it is difficult to think of
a greater intrusion on state sovereignty than when a federal
court instructs state officials on how to conform their conduct
to state law.” [d. at 106.

Like the action in Pennhurst, this case involves state
officials applying state |aw The case could have, and should
have, been brought in state court under state |aw VWSCMVRA
specifically authorizes citizen suits — only in state courts -
against the Director for failure to perform non-discretionary
duties wunder the Wst Virginia program WVa. Code § 22-3-
25(a) (2). I nstead, appellants asked the federal district court

to order Director Castle to conply with duties allegedly inposed
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by one of West Virginia s surface mning regul ations. Ex Parte
Young shoul d not apply.
2. Adequate State Renedies And A Detail ed Renedial

Schene Exi st To Enf or ce SMCRA' s M ni mum
St andar ds.

In Seminole Tribe, the Suprenme Court restricted the

availability of suits against state officials under the Ex Parte
Young doctrine where Congress has created a renedial schene for
the enforcenent against a state of federal statutory rights.

517 U.S. at 52-56. The Seminole Tribe plaintiffs, suing for

violations of the Indian Gam ng Regulatory Act, 25 US.C 8§
2701, et seq., satisfied the facial requirenents of the Ex Parte
Young exception to sovereign immunity. Nevertheless, the Court
refused to l|ift the Eleventh Anendnent bar, explaining that
“where Congress has prescribed a detailed renedial scheme for
the enforcenent against a State of a statutorily created right,
a court should hesitate before casting aside those |limtations
and permtting an action against a state officer based upon Ex

Parte Young.” 517 U. S. at 53.

In this case, the district court abruptly concluded that
SMCRA' s oversight provisions are not “the type of detailed
renmedi al scheme which suspends the Court’s ability to hear the
case.” 1998 U. S. Dist. LEXIS 22077 at *9. But in failing to

articulate its reasoning, the district court gave Sem nole Tribe

short shrift.
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Congress provided a detailed, federal renedial schene to
enforce SMCRA's mninum standards against state agencies
assum ng exclusive jurisdiction over surface mning activities.
Under 30 U.S.C. 8§ 1267, the Secretary retains authority to nake
“such inspections of any surface coal mning and reclanmation
operations as are necessary to evaluate the admnistration of
approved State prograns.” SMCRA’ s regul ations contain
procedures for nmaking any anmendnents to the state progranms that
OSM determnes are necessary. 30 CF.R part 732. The
regul ations also prescribe a detailed process for discontinuing
state prograns that do not continue to nmeet SMCRA 'S m ninum
st andar ds. 30 CF.R part 733. This detailed, renedial schene
protects SMCRA's m ni num nati onwi de standards, while preserving
the states’ vital Eleventh Anendnent rights. [If appellees
believe that W/SCVRA is being enforced illegally, their renedy
is to ask, or sue, OSM to revoke Wst Virginia s program
approval .

The existence of an adequate state forum also is a second

sufficient bar to application of Ex Parte Young. I n Coeur

d Alene Tribe of Ildaho, supra, the United States Suprene Court

clarified that the Ex Parte Young exception should not be

applied where there is an adequate state forum in which to
vindi cate federal rights. 521 U.S. at 271-274. The Court

expl ained that the holding in Ex Parte Young itself was prem sed
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on the plaintiffs’ inability to raise their constitutiona
objections to the state statute at issue in a state-court
enforcenment action, wthout risking severe penalties for its
violation. |d. at 271.

Since ldaho's state courts provided an adequate judici al

forum for resolution of the dispute in Coeur d Alene Tribe, the

Court refused to use Ex Parte Young to lift the Eleventh

Amendnent bar to a suit against state officials. The Court
enphasi zed that, where there is an adequate judicial forum at
the state level, the existence of a federal-law issue need not
override El eventh Amendnent concerns:
What is really at stake where a state forum is
available is the desire of the litigant to choose
a particular forum versus the desire of the State
to have the dispute resolved in its own courts.
The El eventh Anendnent’s background principles of
federalism and comty need not be ignhored in
resol ving these conflicting preferences.
521 U. S. at 277.

Simlarly, Eleventh Anmendnment principles need not be
ignored in this case. Assumi ng federal 1issues exist, Wst
Virginia’s own courts can provide every renedy plaintiffs seek
W/SCVRA provides a detailed admnistrative procedure wth
judicial review, for contesting the issuance of a permt for
surface mning or a significant revision to an existing permt.

WVa. Code 88 22-3-20, 22-3-21, 22B-1-7 & 9. In addition,

W/SCVRA specifically authorizes citizen suits exactly like this
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one, involving non-discretionary duties, in state courts of

general jurisdiction and only in state courts. WVa. Code § 22-

3-25(a)(2). There is sinply no need to use Ex Parte Young to

provide plaintiffs wth an access to federal courts, where the

full panoply of state court rights exists.

[11. OBSERVATI ONS AND CONCLUSI ONS.

The problenms wth perspective inbedded in the district
court’s ruling manifest thenselves nobst dramatically in the
“Cbservation,” at the end of the order.

The “Qbservation” obliquely doubts Director Castle s view
that application of the buffer zone rule would end all types of
mning by elimnating valley fills, despite all the evidence to
the contrary. The Court quotes two paragraphs from the 1979
Federal Register, ignoring subsequent paragraphs of the sane
comments which acknowl edge the Director’s discretion to allow
fills in intermttent streans, and ignoring the statutory
hi story which specifically contenplated large valley fills in
streans. The district court observes that OSM “concluded that
destruction of streans bel ow natural drainways was illegal,” but

ignores the broad neaning of natural drainways and natural

wat er cour ses (whi ch subsune epheneral , intermttent and
perenni al streans). The “Cbservation” also ignores West
Virginias uni que, and approved, regul ation permtting
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overburden placenment in all natural drainways as long as
sedi nentation and water quality downstream — in the renaining
stream — are protected.

Then the district court accuses the Director and *“other
agencies” of fostering m sapprehension of the buffer zone rule.
Respectfully, Director Castle submts that it is the district
court, and now the Depar t ment of Justi ce, fostering
m sappr ehensi ons of the buffer zone rule. From 1977 until this
| awsui t, from the legislative history through regulatory
actions, all the agencies responsible for the regulation of
surface mning and water quality understood that mning required
valley fills and other placenent of dirt and rock into streans.
Concomtantly, the buffer zone rule could not be construed to
ban valley fills. Wiile the court and the plaintiffs protest
the volunme and length of fills (see, e.g., Court’s Opinion at n.
41), none of the statutes or regulations at issue limt fills by
volunme or |ength. Rat her, WSMCRA requires regulators to
bal ance environnental protection with the need for coal mning
and attendant filling activities.

Even the federal appel | ant s, in a backhanded way,
acknowl edge the inpossibility of the district court’s conclusion
when they argue (citing, as legal authority, Count 11l of the
Conplaint) that the buffer zone rule “allows mnor incursions”

into streans. Fed. App. Brief at 51-52. They admt that the
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district court’s order prohibited WDEP from authorizing the
pl acenent of even “a single rock or handful of dirt, in any
intermttent or perennial stream’” | d. But they cite no
st andards, and have proposed none, which a regulator mght use
to reconcile the mning and water laws in drawing a |ine between
the federally blessed handful of dirt and the allegedly
i nperm ssi ble burial of “substantial portions” of streans.

The district <court’s order, at its heart, fails to
recogni ze that the approved West Virginia program assigns the
responsibility for |ine-drawing about valley fills and buffer
zones to the executive branch’s regulators. They have the

experience, training and tine to consider each valley, each

stream and each proposed fill. The Congress and the
Legi sl ature have already spoken. It is the district court which
has inpermssibly tried to change the |egislative nandates. | f

the plaintiffs, the federal appellants, or the district court
want a ban on valley fills, or specific limts or new standards
for the size of valley fills, they need to go to the |egislative
branches of governnent to have such standards added to the
mning or water | aws.

Until that happens, the laws say that these difficult and
di scretionary decisions nust be nmade by Director Castle and his
counterparts. They have done so, since 1977, in reasonable ways

which are faithful to the spirit and letter of conplex and
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over | apping | aws. The district court’s substitution of its
judgment for that of the Director’s violates these | aws, exceeds

the court’s jurisdiction, and should be rejected.

REQUEST FOR ORAL ARGUMENT

Gven the determinative effect the issues at stake wll
have on the coal mning industry in Wst Virginia, and by
inplication, the coal mning industry in all coal producing

states, WDEP respectfully requests oral argunent.

Respectful ly subm tted,

Benjam n L. Bail ey

Brian A d asser

Jenni fer S. Fahey

Speci al Assistant Attorneys Ceneral
Bailey & d asser, LLP

Lai dl ey Tower, Suite 202

500 Lee Street, East

Charl eston, West Virginia 25301
(304) 345-6555

(304) 342-1110 facsimle
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