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BRIEF ON BEHALF OF INTERSTATE MINING COMPACT COMMISSION,
AMICUS CURIAE IN SUPPORT OF THE APPELLANT

WEST VIRGINIA DIVISION OF ENVIRONMENTAI: PROTECTION

I. Introduction

The Interstate Mining Compact Commission ("the IMCC") is an
organization of state governments which have active coal mining
operations within their respective borders and which are
responsible for regulating those operations and addressing mining-
related environmental issues. The IMCC consists of the following
member states, collectively accounting for more than 50% of total
national coal production in 1999: Alabama, Arkansas, Illinois,
Indiana, Kentucky, Louisiana, Maryland, Missouri, North Carolina,
Ohio, Oklahoma, Pennsylvania, South Carolina, Tennessee, Texas,
Virginia, and West Virginia. {(New York is an associate member
state.) It represents the interests of its member states in
connection with thé administration and enforcement of the Surface
Mining Contrecl and Reclamation Act of 1977, 30 U.S.C. § 1201, et
seq. ("SMCRA") and state mine regulatory programs approved
thereunder.

As states which have been granted the right to enforce state
programs approved pursuant to SMCRA (commonly ‘referred to as
"primacy"), the IMCC's members will be substantially affected by
the district court's October 20, 1999 decision in Braga v,
Robertson, 72 F.Supp.2d 642 (S.D.W.Va. 1999), which addresses
significant and controversial issues regarding the manner in which
approved state programs under SMCRA are administered and the extent
of federai jurisdiction over suits challenging actions taken by

2
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state agencies under state laws. 1In addition, the IMCC states are
greatly concerned about the severe reduction in coal mining which
will be the inevitable result of the district court's rulings in
this case, and which is contrary to the Congressional recognition
in SMCRA that coal mining operations contribute to the economic
well-being, security, and general welfare of the nation. SMCRA §
101(j), 30 U.S.C. § 1201(j).1

All parties to this appeal have conseﬁted to the filing of

this brief amicus curiae.

IT. Summary of Argument

In SMCRA § 521(b), 30 U.S.C. § 1271(b), Congress directed the
Interior Secretary to investigate and act on claims that a state
with primacy under SMCRA is not adequately implementing its

approved state program. Pursuant to that authority, comprehensive

federal regulations for evaluating such complaints -- and
authorizing remedial action by the Secretary, as necessary -- have
been in place for more than 20 vyears. 30 C.F.R. Part 733.

'In this regard, it is important to note that the restrictive
effects of the district court's decision are not limited to any
particular mining method. For example, the appellant West Virginia
Division of Environmental Protection ("WVDEP"), determined that the
district court's ruling would have prohibited the issuance of 59
out of 62 pending mining permit applications (including several
involving non-mountaintop mining operations), accounting for
approximately 61 million tons of ccal production on an annual
basis. JA 2848-2851. Geographical differences amongst the states

are not such that the effects of the district court's decision

would be significantly different if it was applied in other IMCC
statesg,.
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Plaintiffs' decision to disregard these established channels, in
favor of seeking direct federal court Jjurisdiction over their
programmatic claims against the WVDEP, finds no support in SMCRA.
To the contrary, since plaintiffs do not contend that the WVDEP
failed to perform any duty imposed on it under SMCRA, the district
court plainly did not have subject matter jurisdiction over this
case under SMCRA S 520{a) (2) (the provision upon which plaintiffs
relied in bringing this action). )
Plaintiffs' claims are also barred by the Eleventh Amendment
because they are based solely on the WVDEP's alleged violations of
state law. Despite the district court's contrary determination,
the practice of cataloguing approved state programs in federal
regulations does not avoid this result. There is no provision in
SMCRA which transforms state law into federal law by virtue of a
state's decision to seek primacy under SMCRA. Although arguably
Congress could have conditioned a grant of primacy under SMCRA on
an express waiver of state sovereign immunity, it did not.
The cocal industry has been faced with "a maze of
administrative rules and requirements emanating from three federal
agencies [the Corps of Engineers, EPA and OSM]...," as well as
state agencies, with which mining companies must comply in order to
éonstruct the fills "necessary to carry on mining operations...."

West Virginia Coal Ass'n v. Reilly, 728 F.Supp. 1276, 1293

(S.D.W.Va. 1989). Despite Congressional direction to the federal
agencies to eliminate the confusion and delay occasioned by these

overlapping and inconsistent permitting programs {(see Reilly, 728
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F.Supp. at 1293), those federal agencies have been unable or
unwilling to do so in the 23 years since SMCRA was enacted.

In light of this history, therdistrict court properly embraced
the considered resolution of these permitting issues as set forth
in a Decembexr, 1998 Settlement Agreement between plaintiffs and the
three federal agencies primarily responsible for administering the
relevant federal laws. Having approved of that resolution of the
issues as "fair, adequate, reasonable, and faithful to the
environmental statutes" [Bragg v. Robertsgson, 54 F.Supp.2d 653,
6701, the district court did not retain jurisdiction {(and had no
legitimate reason) to rescind that approval in order to grant
plaintiffs summary judgment on the buffer zone issue.

Moreover, the district court's rulings with respect to the
effects of water gquality standards on the agencies' permitting
procedures are wrbng on every score. Elimination of specific areas
of streams has long been acceptable under water quality rules, so
long as the use that is eliminated is re-established or replaced
elsewhere, through mitigation. The district court's conclusion
that fillsAcannot be permitted because water guality standards
cannot be met in the stream segment filled would prohibit all fill
projects -- not just those related to mining -- including concrete
culverts for bridges, filling of wetlands for residential,
commercial or Highway construction, and numerous other projects.
Such an application of water quality standards makes no sense and
has never been adopted as a proper interpretation of gﬂose

regulations.
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The district court's order should be reversed. This case
should be remanded either: (a) for dismissal for lack of
jurisdiction; or (b) for entry of an order finding that neither the
federal nor West Virginia buffer zone regulations prohibit the
application of the permitting methodology set forth in the
agencies' April, 1999 and August, 1999 Memoranda of Understanding.
Granting such relief would not preclude the respective agencies
from proceeding with rulemaking ({(either pursuant to the April 17,
2000 joint proposal from EPA and the Corps of Engineers regarding
the Clean Water Act § 404 permit program, or as a result of the
programmatic environmental impact statement currently being
developed by the WVDEP and the federal agencies) to supplement

these existing policies.

III. Argument

A, THE DISTRICT COURT LACKED SUBJECT MATTER
JURISDICTION UNDER THE SMCRA CITIZEN SUIT PROVISION?

This action was filed under SMCRA § 520(a) (2), 30 U.S.C. §
1270(a) (2), a part of the SMCRA citizen suit provision which allows
a civil action to be commenced "where there is alleged a failure of
{the] State regulatory authority to perform any act or duty under

[SMCRA] which is not discretionary...." Id. (emphasis added).

‘Consistent with the Second Revised Consent Decree, the State
of West Virginia does not join in the jurisdictional arguments set
forth in Parts A and B of the Argument portion of this brief, only
to the extent that they would apply to the district court's
approval of the Second Revised Consent Decree by Order dated
February 17, 2000.
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However, the specific duties that plaintiffs allege were being
violated appear in a state law, the West Virginia Surface Coal

Mining and Reclamation Act, W. Va. Code § 22-3-1, et seq., and

state regulations. Bragg v. Robertson, 1998 U.S. Dist. LEXIS 22077
(S.D.W.Va. 1998) at *10. As a result, the district court's 1998
Order finding that jurisdiction was proper under SMCRA § 520 (a) (2)
(Bragg, 1998 U.S.Dist. LEXIS 22077, at *11-12) was in error.

In Molinary v. Powell Mountain Coal Co., Inc., 125 F.3d4 231,

(ath Cir. 1997), this Court held that a citizen suit against a mine
operator seeking compliance with a state mining regulation may be
brought under a different part of the citizen guit provision, SMCRA
§ 520(f), 30 U.S.C. § 1270(f), which permits actions based on
alleged violations of any "rule, regulation, order or permit"
issued pursuant to SMCRA. Molinary, 125 F.3d at 236. In so
ruling, the Court observed that SMCRA § 520(a) (1}, 30 U.sS.C. §
1270{a) {1}, permits actions "against the United States or any other
governmental instrumentality or agency..." for the same types of
violations. Id. Accordingly, where a governmental entity is
engaged in mining-related activity which contravenes a state
regqulation, grder or perxmit, it may be sued under SMCRA § 520(a) (1)
for such violations, just as (under Molipary) a private mine
operator is subject to suit in the same circumstances. See

Oklahoma Fed'n. v. Hodel, 642 F.Supp. 569, 571-572 (N.D.Okla.
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1986); Save Qur Cumberland Mountains, Inc. v. Luijan, 963 F.2d 1541,
1543 (D.C.Cir. 1992).°

By contrast, in the case sub judice plaintiffs proceeded under
SMCRA § 520(a)(2) - not § 520{(a){l) - for the ostensible purpose of
compelling a state regulatory authority to perform a

nondiscretionary duty under SMCRA (not to redress a violation of a

"rule, regulation, order or permit" issued pursuant to SMCRA).
Inasmuch éé the district court specifically found that plaintiffs
never alleged a failure on the part of the WVDEP to perform a duty
under SMCRA, it follows that the court did not have subject matter

jurisdiction under SMCRA § 520(a) (2} to entertain this action.®

*However, such a suit may not be based on an alleged violation
of SMCRA. See HR Rep. No. 95-218, 95" Cong., 1°* Sess., reprinted
in 1977 U.S.C.C.A.N. 593, 606, 626. Furthermore (as discussed
below)}, Eleventh Amendment jurisprudence would prevent such a suit
against a state in the first instance, since SMCRA was enacted
pursuant to Congress' Commerce Clause authority rather than its
power under Article I of the U.S. Constitution. See II(B), infra.

‘The district court's reliance on certain federal regulations
as a basis for its determination that jurisdiction was proper under
SMCRA § 520(a) (2) (see Bragg, 1998 U.S. Dist. LEXIS 22077, at *11-
12, citing 30 C.F.R. §§ 733.11 and 900) is misplaced, because that
section plainly does not provide for citizen suits based on alleged
violations of regulations. To hold otherwise would impermissibly
ignore the clear distinction between the statutory language in
SMCRA § 520(a) (1) {("rule, regulation, order or permit") and the
language found in SMCRA § 520(a) (2) ("any act or duty under this
chapter"). See Cabell Huntington Hesp., Inc. v. Shalals, 101 F.3d
984, 988 (4th Cir. 1996); United States v. Barial, 31 F.3d 216, 218
(dth Cir. 1994} ("Where Congress has chosen different language in
proximate subsections of the same statute, courts are obligated to
give that choice effect”). Similarly, the district court’s sweeping
conclusion that all of a state regulatory authority’s “duties under
an approved state program...are incorporated into [SMCRA]” (Bragg,
1998 U.S.- Dist. LEXIS 22077, at *11) finds no support in the
statute.
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Such a result does not mean that plaintiffs are without
recourse to address the WVDEP's alleged systematic violations of
the approved state program. SMCRA §§ 504 (a) and 521(b), 30 U.s.C.
§8 1254(a) and 1271 (b), and the federal requlations promulgated
thereunder® provide specific avenues for resolving c¢laims that a
state regulatory authority has "faill[ed] to implement, enforce, or
maintain its approved state program as provided for in ([SMCRA] ."
Id. In the event that such adfinding is made, the Secretary of the
Interior may either promulgate a federal program for implementing
SMCRA in that state, or substitute federal enforcement of the state
program. Id.; SMCRA § 504(b), 30 U.S.C. § 1254(b). Should the
Secretary be unwilling to take one of these steps to resolve such
a deficiency in administration of a state program, the Secretary
would be subject to suit under SMCRA § 520(a) (2) for failing to do

so.t

See 30 C.F.R. Part 733.

*Indeed, the legislative history of SMCRA indicates that § 504
was enacted in order to specifically address the type of "pattern
and practice" claims (1998 U.S. Dist. LEXIS 22077, at *21 ) made by
plaintiffs. See H.R. Rep. No. 95-218 at 132 (1977), reprinted in
1977 U.S.C.C.A.N. 593, 664 (..."where there is a breakdown in the
State enforcement, [the Secretary] may take over the State program
in whole or part"). Moreover, there is no explanation for why
Congress directed that inadequate state programs shall be
"preempted and superseded" by requirements imposed by the Secretary
under SMCRA, if indeed those state laws were already considered to
be a part of SMCRA. See SMCRA § 504 (g) .

9
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B. PLAINTIFFS’ CLAIMS AGAINST THE WVDEP ARE
BARRED BY THE ELEVENTH AMENDMENT

The district court-concluded that the "narrow exception" to
Eleventh Amendment immunity from suit set forth in Ex parte Young,
209 U.8. 123, 52 L.Ed.2d 714 (1908) allowed the plaintiffs' claims
against the WVDEP Director seeking prospective, injunctive relief.
Bragg, 1998 U.S.Dist. LEXIS 22077, at *7. However, as the district
court noted, the Ex Parte Young exception is available only when a

plaintiff seeks relief from "continuing violations of federal law."

I1d. (emphasis added); Pennhurgi State School and Hospital v.

Halderman, 465 U.S. 89, 79 L.Ed.2d 67, 82 (1984) ("when a plaintiff

alleges that a state official has violated state law...the entire

basis for the doctrine of [Ex parte Youngl disappears").

Here, the district court specifically acknowledged that all of
plaintiffs' claims are based on the WVDEP's alleged breach of
duties created by State law. Bragg, 1998 U.S. Dist. LEXIS 22077,
at *10. Moreover, as discussed above (gee II(A)), there is nothing
in SMCRA which dictates that such state law duties are to be

treated as if they are incorporated wholesale into SMCRA.’ @iven

'The cases cited by the federal appellants in hopes of
supplying the authority on this issue missing from the district
court's opinion (see Federal Appellants' Brief, p. 37) lend no
support to their cause. Arkansas v. Oklahoma, 503 U.S. 81, 117
L.Ed.2d 239 (1992) addressed a challenge to issuance of a NPDES
permit by EPA, authorizing discharge of a pollutant from a point
source in Arkansas that allegedly violated applicable water quality
standards in an Oklahoma receiving stream. A specific federal
regulation required that in issuing such a permit, EPA consider the
effects of the discharge on the water quality standards of all
affected states. The Court held only that Oklahoma water quality
standards have "a federal character...insofar as they affect the

10
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the absence of this critical element in the Ex parte Young formula,
the district court should have found that plaintiffs' claimg
against the WVDEP Director are barred by the Eleventh Amendment.
Furthermore, SMCRA § 520(a)'s allowance of federal suits
against states "to the extent permitted by the Eleventh Amendment"
does not even come close to effectively abrogating the sovereign

immunity to which a state is entitled under that Amendment. See

College Sav. Bank v. Florida Prepaid, 527 U.S. 666, 144 L.Ed.24

605, 618 (1999) (holding that Congress cannot "constructively waive"

issuance of a permit in another state...." Arkansas, 117 L.Ed.2d
at 257.

Similarly, QOklahoma Nursing Ass'n v. Demps, 792 F.Supp 721
(W.D. Okla. 1992) involved an action based on alleged violations of
federal Medicaid statutes and regulations - not state law. There,
plaintiffs challenged the manner in which the state Medicaid
program was adopted and its compliance with mandatory federal
standards. The case sub Jjudice presents no such claim. Burke Co.
Bd. of Ed. v. Denton, 895 F.2d 973 (4th Cir. 1990) dealt with
claims regarding the sufficiency of a student's educational plan
under the federal Education of the Handicapped Act. Those claims
were brought under a specific provision in that statute which vests
federal courts with Jjurisdiction to entertain such actions, and
therefore Burke Co. has no relevance to the case at hand.

Rather than supporting the federal appellants' position,
Mianus River Preservation Comm v. EPA, 541 F.2d 899 (2nd Cir. 1976)
compels the conclusion that the district court did not have
jurisdiction over the present action. The Court in Mianus
specifically held that where Congress has established a system
calling for "approval of a conforming state program and the
consequent suspension of the federal program, {this] creates a
separate and independent state authority" and suits challenging
issuance of such state-issued permits must be brought in state
court. Mianus, 541 F.2d at 904-905, 910. In all material
respects, SMCRA's permitting system mirrors that of the Clean Water
Act addressed in Mianus; just as under the Clean Water Act, state
permitting programs under SMCRA are administered pursuant to state
law. 30 U.8.C. § 1253, (However, unlike the Clean Water Act,
under SMCRA the Secretary is given no role in state permitting
decisions.’ See 33 U.S.C. 1342(d) (2); In_Re Permanent Surface Min.
Regulations Lit.,653 F.2d 514, 519 (D.C. Cir. 1981).)

11
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state sovereign immunity, and that such a waiver will be found
"only where stated by the most express language" or by
"overwhelming implications from the text...") (internal citations
omitted). Indeed, it has been firmly established that the power to
regulate Commerce conferred by Article I of the U.S. Constitution
does not provide authority to abrogate state sovereign immunity

under the 11" Amendment. Seminole Tribe of Fla. v. Florida, 517

U.S. 44, 134 L.Ed.2d 252, 273, 276-277 (1996). Since SMCRA was
enacted pursuant to Congress' Commerce Clause power (see Hodel v,
Virginia Surface Mining & Reclamation Asso,, 452 U.S. 264, 69
L.BEd.2d 1, 19 (1981)), there could have been no waiver -
constructive or otherwise - of state sovereign immunity pursuant to

SMCRA.

c. THE FEDERAL AGENCIES CHARGED WITH ADMINISTERING
SMCRA AND THE CLEAN WATER ACT PROPERLY DETERMINED
THAT THE CLEAN WATER ACT SECTION 404 (b} GUIDELINES
MAY BE USED IN IMPLEMENTING THE OFFICE OF SURFACE
MINING'S BUFFER ZONE RULE

The IMCC agrees with those parties and amici who argue that

the district court's October 20, 1999 ruling should be reversed
because it is inconsistent with SMCRA, OSM regulations, and West

Virginia regulations governing excess spoil placement.® In addition

!It is beyond dispute that wmountaintop removal mining
operations were recognized as one of the "common methods" of mining
at the time SMCRA was passed in 1977. 30 U.S.C. § 1291(28) (a).
Moreover, the size of wvalley £fills associated with larger
mountaintop mines in the late 1970's approached the size of those
fills created using the more advanced technology available today.
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to those errors, the district court's ruling is flawed in at least
one other respect: the court did not properly review, and hence
wrongly rejected, the federal and state regulatofy agencies!
considered resolution of the buffer zone issues, as set forth in an
August 9, 1999 ‘"Memorandum of Understanding Clarifying the
Application of Regulations Related to Stream Buffer Zones"
(hereinafter, "August 1999 MoU") .°®

The August 1999 MOU was issued jointly by the federal Office
of Surface Mining ("OSM"), the U.S. Environmental Protection Agency
("EPA"), the U.S. Army Corps of Engineers ("COE") and the WVDEP,
for the purpose of "furthering the objectives of the MOU signed by
the agencies on April 7, 1999." 1Id., at 1. The April 7, 1999 MOU
("April 1998 MOU"%) , in turn, was issued pursuant to a settlement
of plaintiffs’' claims against the federal defendants, and contains
the procedures and policies governing the manner in which valley

fills in intermittent and perennial streams mav be vpermitted under

SMCRA and the CWA. Id., at II.A, II.B; Bragg v. Robertson, 54

F.Supp.2d 653, 657, note 5 (S.D.W.Va. 1999) (noting that plaintiffs

"surrendered their right to challenge such authorizations with the

Sge "Coal Age Operating Handbook of Coal Surface Mining and
Reclamation" (1978), pp. 115-117. In any event, this case presents
a challenge to the WVDEP's alleged "pattern and practice" of
improperly permitting surface mining operations involving valley
fills (Bragg v. Robertson, 72 F.Supp.2d at 645), calling for a
determination as to whether a state agency can ever legally permit
valley fills within perennial and intermittent streams --
regardless of the size of any particular fill.

*The August 1999 MOU is found at Joint Appendix, p. 2218.
“The April 1999 MOU is found at Joint Appendix, p. 1725.
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