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ROBERT B. FLOWERS, Lieutenant General, Chief of Engineers and
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GINGER MULLINS, Chief of the Regulatory Branch, Operations and
Readiness Division, U.S. Army Corps of Engineers, Huntington District,
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and

KENTUCKY COAL ASSOCIATION, POCOHONTAS DEVELOPMENT
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ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BRIEF FOR FEDERAL APPELLANTS,
COLONEL JOHN RIVENBURGH, ET AL.

STATEMENT OF JURISDICTION
A. Jurisdiction of the District Court. The district court had

jurisdiction under 28 U.S.C. 1331.

B. Jurisdiction of this Court. The district court entered an injunction
on May 8, 2002, and an order maintaining the injunction as clarified on June 17,
2002. Federal appellants, Colonel John Rivenburgh, et al. (“the Corps”) filed a
notice of appeal on July 3, 2002. See Joint Appendix (“JA””) 140. This Court has

jurisdiction under 28 U.S.C. 1292(a)(1).
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ISSUES PRESENTED

Section 404(a) of the Clean Water Act (“CWA”), 33 U.S.C. 1344(a),
provides that the Corps of Engineers may issue permits “for the discharge of
dredged or fill material into the navigable waters at specified disposal sites.” The
questions presented are:

1. Whether the Corps has jurisdiction under Section 404(a) to regulate as a
discharge of “fill material” the disposal into waters of the United States of excess
spoil resulting from the process of surface coal mining, i.e., “valley fills.”

2. Where the complaint challenged a single valley fill authorization for one
mining site in Martin County, Kentucky, whether the district court erred by
enjoining the issuance of any further Section 404(a) permits throughout the Corps’
Huntington District, which includes half of Ohio, more than half of West Virginia,
portions of eastern Kentucky, western Virginia and a portion of North Carolina.

STATEMENT OF THE CASE

This action was filed on August 21, 2001, by Kentuckians for the
Commonwealth (“Kentuckians™) contesting an authorization issued by the Corps
on June 20, 2000, to the Martin County Coal Company (“MCCC”), for discharges
of excess spoil from surface coal mining into waters of the United States at a site in
Martin County, Kentucky. Of relevance here, Count 1 asserted that the
authorization violated the Corps’ regulations and CWA Section 404 because such
discharges, known as valley fills, purportedly do not constitute “fill material.”
Kentuckians asserted that “fill material” refers solely to material deposited for a
beneficial primary purpose (the primary purpose test), and does not include
disposal of waste which has the effect of filling portions of a waterbody with dry

land, or changing the bottom elevation (the effects-based test). Kentuckians
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requested a declaration that the June 20, 2000, authorization is invalid.

The Kentucky Coal Association and two other entities (“KCA”) intervened,
and the parties filed cross motions for summary judgment. On May 3, 2002, while
the motions were pending, the Corps and the Environmental Protection Agency
(“EPA”), who jointly administer the Section 404 program, published a joint final
rule to reconcile previously differing definitions of “fill material,” under which the
Corps had defined “fill material” under a primary purpose test, and EPA had
defined it under an effects-based test. Consistent with the EPA regulations, and
with the actual joint agency practice, the joint rule defined “fill material” as material
placed in waters of the United States having the effect of replacing any portion of
the water with dry land, or changing the bottom elevation.

The Corps advised the district court on May 6, 2002, that the regulations had
been signed. On May 8, 2002, the district court granted summary judgment to
Kentuckians, holding that Congress unambiguously intended that the term “fill
material” encompass only discharges which have a primary beneficial purpose.
The court also ruled that “the purported rulemaking is ultra vires,” and the court
enjoined the Corps from issuing “any further § 404 permits that have no primary
purpose or use but the disposal of waste.”

On May 13, 2002, the Corps moved for clarification and for a stay pending
appeal. Kentuckians moved “for further injunctive relief” to include the June 20,
2000, authorization to MCCC. On June 17, 2002, the court granted in part and
denied in part the motion for clarification, and denied the motion for a stay. The
court clarified that its injunction was not nationwide, but held that it applied
throughout the Corps’ Huntington District. The court also stated that its order

does not enjoin the joint rule, but reiterated that the rule is u/tra vires. The court
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denied Kentuckians’ motion for further injunctive relief.
STATUTORY BACKGROUND

~A. Regulation under the Clean Water Act. The CWA prohibits the
discharge of any pollutant from any point source into the waters of the United
States, except in compliance with a permit issued under one of the permit programs
established by the Act. 33 U.S.C. 1311(a). The two principal permit programs are
the National Pollutant Discharge Elimination System (“NPDES”), administered by
EPA under CWA Section 402, 33 U.S.C. 1342, and the Section 404 permit
program administered by the Army Corps of Engineers under CWA Section 404,
33 U.S.C. 1344. Section 402(a) provides that, except as provided in Section 404,
EPA may issue permits for the discharge of any pollutant into navigable waters
where specified conditions are met. In turn, Section 404(a) provides that the Corps
may issue permits “for the discharge of dredged or fill material into the navigable
waters at specified disposal sites.” 33 U.S.C. 1344(a). Thus, the Section 402
NPDES program addresses the discharge of all pollutants except for the two
covered by the Section 404 program -- the discharge of “dredged or fill material.”

Under Section 404, the Corps is authorized to issue individual or general

permits. Individual permits are issued following a case-by-case evaluation of a
specific project involving the proposed discharge. 33 CF.R. 323.2(g). The Corps
may issue general permits on a State, regional, or nationwide basis for any category
of activities involving discharges of dredged or fill material if it determines that the
activities “are similar in nature, will cause only minimal adverse environmental
effects when performed separately, and will have only minimal cumulative adverse
effect on the environment.” 33 U.S.C. 1344(e)(1). In this case, the Corps issued a

verification that the relevant discharge is authorized by Nationwide Permit (“NWP”)






