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No. 99-2683

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FOURTH Cl RCUI T

PATRI Cl A BRAGG, et al.,
Pl ai ntiffs-Appel |l ees,

V.

COLONEL DANA ROBERTSON, et al.,
Def endant s- Appel | ant s.

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRICT OF WEST VIRG NI A

REPLY BRI EF FOR THE FEDERAL APPELLANTS

The central question raised by this appeal is whether the
Surface Mning Control and Reclamation Act (SMCRA) authorizes the
West Virginia Departnment of Environnmental Protection (WHDEP) to
issue mning permts for valley fills that bury entire segnents of
intermttent or perennial streans. Because the clains against
WDEP al |l ege the violation of nondiscretionary duties inposed by
SMCRA, the clains were properly brought under SMCRA's citizen suit
provi si on. Furt hernore, because the admnistration of SMCRA is
entrusted to the Secretary of the Interior, acting through the
Ofice of Surface Mning (OSM, it is the Secretary's
interpretation of SMCRA and its inplenenting regulations, not the
Director of W/WDEP's interpretation, that is entitled to deference.
The Secretary has reasonably concluded that SMCRA's buffer zone
rule prohibits those mning activities, including valley fills,

that adversely affect the environnental resources of the affected
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intermttent or perennial stream segnents. Accordingly, the
district court's grant of summary judgnent nust be affirned.

The district court's injunction, however, is overly broad
because it not only prohibits valley fills that unquestionably
cause adverse environnental effects in intermttent or perenni al
streans but also prohibits the disposal of any excess spoil in
intermttent or perennial streans. The district court also erred
by purporting to "hold" that the Arny Corps of Engineers |acks
authority to regulate valley fills under Cean Water Act (CWM)
section 404, an issue not properly raised by the SMCRA clains

agai nst WDEP.

l. THE DI STRICT COURT HAD JURI SDI CTION OVER THE BUFFER ZONE
CLAI M5

WDEP and the industry-intervenors argue that the district
court lacked jurisdiction over the SMCRA buffer zone rule clains
because (1) the clainms allegedly do not involve nondiscretionary
duties for which SMCRA's citizen suit provides jurisdiction, and
(2) the clains allegedly do not arise under federal |aw. Bot h
argunents nust be rejected. First, SMCRA expressly provides that a
state has no discretion to issue mning permits in the absence of
affirmati ve denonstration and a witten finding that all applicable
state and federal requirenents have been net. Second, because the
buffer zone rule was adopted as part of West Virginia' s programto

i npl enent SMCRA, plaintiffs' clains arise under federal |aw.
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A. The Buffer Zone Rule Cains Allege Violations of
Nondi scretionary Duties

In determ ning whether a statute inposes a nondiscretionary
duty, a court mnust be guided by the statute's text. See

Monongahel a Power Co. v. Reilly, 980 F.2d 272, 278 & n.6 (4th Gr.

1993); Cascade Conservation League v. MA. Segale, Inc., 921 F.

Supp. 922, 928 (WD. Wash. 1996). A statute plainly inposes a
nondi scretionary duty where it establishes "clear-cut” or "purely

mnisterial” requirenents. See Environnental Defense Fund V.

Thomas, 870 F.2d 892, 899 (2d Cr. 1989); Sierra Cub v. Thonsas,

828 F.2d 783, 791 (D.C. Cir. 1987). On the other hand, a statute
plainly provides an agency with discretion in making decisions that
call for "the fusion of technical know edge and skills wth

judgment." Kennecott Copper Corp. v. Costle, 572 F.2d 1349, 1354

(9th Gir. 1978).

Statutes nay inpose duties that involve both discretionary
and nondi scretionary el enents. For instance, as originally
enacted, Clean Air Act (CAA) section 110(a) nandated that the
Adm ni strator of EPA "shall approve” revisions to a state air
quality control plan if the Admnistrator determned that the
revisions met certain substantive requirenents. 42 U. S. C

7410(a)(3), repealed by Pub. L. 101-549.Y Construing that

1

Wil e the use of mandatory | anguage such as "shall" or "shal
not" may nean that the relevant person or entity is under a
mandat ory duty, Kennecott Copper nakes clear that the use of
mandatory |anguage is not always dispositive of whether a
deci si onmaker has discretion in the manner that a duty is
per f or med.
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provision, the Ninth Crcuit found that "[i]t is clear that the
Adm ni strator has a non-discretionary duty to make a decision
regarding the state revision. The Admnistrator, however, retains a

good deal of discretion as to the content of that decision.”

Kennecott Copper, 572 F.2d at 1354. Because the statute provided
the Administrator discretion 1in assessing the substantive
requi renents for approving a revised state plan, that assessnent
could not formthe basis for a citizen suit claimfor the violation
of a nondiscretionary duty. On the other hand, "[o]nce the
Adm nistrator * * * has determned that [a revised state plan]
ei ther does or does not neet all the requirenents * * * there is a
nondi scretionary duty to act in accordance with his determnation.”
Id. at 1355.

SMCRA section 510(b) inposes a duty on WDEP conparable to
t hat inposed by CAA section 110(a). SMCRA section 510(b) provides
that "[n]o permt * * * shall be approved unless the application
affirmatively denonstrates and the regulatory agency finds in
witing * * * that all the requirenents of this chapter and the
State or Federal program have been conplied with." 30 U S C
1260(b). Like CAA section 110(a), SMCRA inposes a nondi scretionary
duty on WWDEP — to withhold the issuance of a mning permt -
unless it has found that the permit would conply with all the
requi rements established under SMCRA. Whet her W/DEP has di scretion
in determning conpliance with SMCRA' s regulatory requirenents
depends on the nature of those requirenents. But once a

determ nation has been nade that a SMCRA requirenent is not
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satisfied, "there is a nondiscretionary duty to act in accordance
with [that] determination” and to deny the permt. Kennecot t
Copper, 572 F.2d at 1355.

These principles establish that the buffer zone rule clains
allege the violation of nondiscretionary duties. The conpl ai nt
alleges that WDEP has a policy of issuing SMCRA permts that
authorize valley fills inintermttent or perennial streans w thout
maki ng the findings required by SMCRA section 510(b), including the
findings required by the buffer zone rule. JA 1784-1797. Al though
the buffer zone rule may provide WDEP sone discretion in
det erm ni ng whether a mning practice causes adverse environnent al
harm it gives W/DEP no discretion to issue permts wthout that
determ nation. As the Suprene Court has stated: "It is rudinmentary
adm nistrative law that discretion as to the substance of the
ultimat e deci sion does not confer discretion to ignore the required

procedures of decisionmaking." Bennett v. Spear, 520 U. S. 154, 172

(1997). Because SMCRA section 510(b) mandates that WHDEP adhere to
the buffer zone rule, and the buffer zone rule in turn does not
gi ve W/DEP di scretion to issue permts w thout naking the requisite
findings, the conplaint alleges a violation of a nondiscretionary
duty.

Rat her than chal |l engi ng the nmanner that WDEP has applied the
buffer zone rule, the conplaint alleges that W/DEP has failed to
i npl enent the rule altogether. 1In alleging that WDEP has i ssued
permts wthout nmaking the findings required by SMCRA the

conpl aint does not allege that WDEP has issued permts based on
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i nadequat e or unsupported findings. Indeed, WDEP has acknow edged

that it has a policy of issuing mning permts wthout making the
required findings. See WHDEP Br. 30; see also, e.g., JA 390, 572,
594, 609, 613. Simlarly, the conplaint does not chall enge WDEP' s
assessnment of the environnmental harnms caused by valley fills, as
WDEP has acknowl edged that valley fills cause adverse
environnental effects in the filled streamsegnents. See Brief for
the Federal Appellants ("U. S. Br.") 49-51. G ven the uncontested
conclusion that valley fills cause adverse environnental effects to
the filled stream segnents, "there is a nondiscretionary duty to

act in accordance with [that] determ nation."” Kennecott Copper

572 F.2d at 1355.

W/DEP argues (W/DEP Br. 44) that the buffer zone rul e cannot
form the basis of a suit for the violation of nondiscretionary
duties under SMCRA because W/DEP has discretion to construe the
buf fer zone rule as not applying to the filled stream segnents. As
the district court correctly found, however, that interpretation of
the buffer zone rule is unreasonable, and, as discussed bel ow,
WDEP is not entitled to deference for this regulatory
i nterpretation. Moreover, the fact that an agency may have
discretion in how it construes a |egal requirenent does not nean
that the agency has discretion to ignore the requirenent. See NW
v. Hanson, 859 F.2d 313, 315-316 (4th Gr. 1988) (an agency has "a
mandatory duty to * * * construe the applicable statutes and

regul ati ons")."

z Mor eover, whether the district court had jurisdiction depends



solely on whether the conplaint alleges the violation of
nondi scretionary duties, not the nerits of those allegations. See
30 U.S.C. 1270(a)(2) (establishing jurisdiction "where there is
alleged a failure * * * to perform any act or duty under this
chapter which is not discretionary") (enphasis added); cf. Gnaltney
V. Chesapeake Bay Foundation, 1Inc., 484 U.S. 49, 64 (1987)
(jurisdiction under the CM's citizen suit provision "does not
require that a defendant 'be in violation' of the Act at the
commencenent of suit; rather, the statute requires that a defendant
be 'alleged to be in violation'").
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B. The Buffer Zone Rule Clains Are Not Barred by the
El event h Anendnent

WDEP and the industry-intervenors argue that the district
court lacked jurisdiction over the buffer zone rule clains because
t he applicable version of the buffer zone rule is codified as part
of state law. As a result, it is argued, the clains are barred by
the Eleventh Anmendnent, which prohibits suits in federal courts
agai nst state officials for the violation of state |aw. See

Pennhurst State School and Hospital v. Halderman, 465 U.S. 89, 106

(1984). Simlarly, it is argued that the clains do not fall within
SMCRA's citizen suit provision because allegedly they do not
i nvol ve nondi scretionary duties established "under this chapter,”
i.e., under SMCRA. Those argunments should be rejected because
federal law requires that WDEP adhere to its SMCRA regul ati ons,
including its version of the buffer zone rule, and the Eleventh
Amendnment does not bar suits against state officials for the

violation of federal law. Ex parte Young, 209 U. S. 123 (1908).

As di scussed above, SMCRA nandates that VWDEP nust deny m ning
permts unless it finds "that all the requirenents of this chapter
and the State * * * program have been conplied with.” 30 U S.C
1260(b) (enphasis added). Federal |aw thus precludes WDEP from
issuing mning permts that do not conply with the West Virginia
regul ati ons approved to inplenent SMCRA. The fact that the buffer
zone rule is codified under state | aw does not alter the fact that

federal | aw nandates that WHDEP nust adhere to it.
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Furthernore, this Court has recognized that state SMCRA
regul ations are issued pursuant to SMCRA and thus inplenment federa
law. "It may reasonably be said that once the Secretary approves a
state surface coal mning and reclamation program the rules,
regul ations, orders, and pernmts issued under that program are
"issued,' in the language of § 520(f), 'pursuant to" SMCRA."
Molinary v. Powell Mountain Coal Co., 125 F.3d 231, 236 (4th Cr.

1997). See also Hodel v. Virginia Surface Mning & Reclanation

Assn., 452 U. S. 264, 289 (1984) (SMCRA "prescribes federal m ni mum

st andards governing surface coal mning, which a State nmay either

inplenent itself or else yield to a federally admnistered

program"”) (enphasis added); In re Pernmanent Surface M ning

Regul ation Litigation, 653 F.2d 514, 518-519 (D.C. Cr. 1981)

("Under a state program the state nmkes decisions applying the

national requirenents of the Act to the particular |ocal conditions
of the state.") (enphasis added).

In support of their argunment that state SMCRA prograns do not
i npl enent federal |aw, WHDEP and industry-intervenors n stakenly
point to SMCRA section 503, which establishes that approved state
prograns assunme "exclusive jurisdiction®™ over the regulation of
surface coal mning in their states. That provision, however,
establishes only that approved state agencies have "exclusive
jurisdiction" within their states to regulate mning pursuant to
SMCRA and subject to federal oversight. See 33 U S.C. 1253(a).
The provision of "exclusive jurisdiction" to inplenent SMCRA does

not alter the fact that approved state prograns inplenent federal
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law. See 30 U . S.C. 1291(26) (defining "state regulatory authority"”
as the "agency in each State which has primary responsibility at

the State level for admnistering this chapter”) (enphasis added).

Moreover, the provision of "exclusive jurisdiction® to state
agencies is subject to the Secretary's oversight and enforcenent
authority. See 30 U S.C 1253(a), 1271. Because West Virginia's
federally approved mining programinplenents federal |aw, WHDEP is
subject to suit in federal court for failing to foll ow the mandate

of federal | aw

1. THE DI STRI CT COURT CORRECTLY GRANTED SUMVARY JUDGMVENT ON THE
SMCRA CLAI M5

The parties have adopted conflicting constructions of the
SMCRA stream buffer zone rule as the rule applies to valley fills.
The Director of W/DEP construes the rule to allow valley fills
that bury intermttent or perennial stream segnents as |ong as

there are no significant adverse environnental effects at sone

i ndeterm nate point downstreamof the fill. See WHDEP Br. 14-30.
The Secretary of the Interior, in contrast, agrees with appellees
and the district court that the buffer zone rule prohibits valley
fills that have adverse environnental effects in any part of an
intermttent or perennial stream including the filled segnents of
a stream (i.e., the "footprint” of the fill). See U S. Br. 40-49.
Because SMCRA gives the Secretary authority to construe and
i npl enent  SMCRA, and to oversee the states' construction and
i npl enentation of SMCRA, the Secretary's interpretation of the

standards established by federal law is entitled to deference.
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Even if the Secretary's interpretation of the buffer zone rule were
not entitled to deference, that interpretation best effectuates the
statutory and regulatory |anguage, as well as the purposes of

SMCRA.

A. The Secretary's Interpretation of the Buffer Zone Rule Is
Entitled to Deference

As the D.C. Circuit has held, the Secretary of the Interior
alone is entitled to deference for his interpretation of the
standards established by SMCRA because the Secretary "has the
ultimate responsibility for guaranteeing effective state

enforcenent of uniform mni numstandards.”" |n Re Pernmanent Surface

M ning, 653 F.2d at 523. Accordingly, the D.C. Crcuit rejected
the argunent that "deference is due, not to the Secretary, but to
the individual state regulatory agencies that bear prinmary
responsibility for enforcenent of the Act.” 1bid. Under Chevron

deference is due to the "agency's construction of the statute which
it adm nisters,” 467 U S. at 842, and SMCRA vests authority in the
Secretary to "adm nister the prograns for controlling surface coa

m ni ng operations which are required by this chapter.” 30 U.S.C.
1211(c)(1). That authority continues in states |like Wst Virginia
t hat have gai ned approval to inplenent SMCRA. See 30 U S.C 1271

In Re Permanent Surface Mning, 653 F.2d at 519-520; Southern Ghio

Coal Co. v. Ofice of Surface Mning, 20 F.3d 1418, 1424 (6th Cr.

1994).
Several provisions of SMCRA denonstrate that Congress intended

that the Secretary's interpretation of the standards established by
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SMCRA prevail over contrary state interpretations. When the
Secretary finds that a state is not properly interpreting or
ot herwi se inplenenting the standards established by SMCRA, he may
request that the state bring its programinto conpliance with SMCRA
and the inplenenting federal regulations. 30 US. C 1271(b); 30
CF.R 732.17(e). In extrene cases, the Secretary may inplenment
federal enforcenent of all or part of a state SMCRA program 30
US C 1271(b), or withdraw federal approval for the state program
and substitute a federal program 30 U S.C. 1254(a)(3). Those
provi sions denonstrate a clear congressional intent that the
Secretary retain oversight authority to interpret the mninum
federal standards established under SMCRA and to require states to

act consistently with that interpretation.”

3

The Secretary has informed W/DEP and the other state m ning
agencies that he plans to devel op guidelines for inplenenting his
interpretation of the buffer zone rule and to use the
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adm nistrative procedures established by SMCRA to require that
state mning agencies conply with those guidelines. See generally
33 CF.R Parts 732 and 733. The fact that the Secretary has not
yet conpleted that adm nistrative process in no way underm nes the
deference that this Court owes to the Secretary's interpretation.
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W/DEP erroneously argues that it is entitled to deference
because what is at issue is the state version of the buffer zone
rule, not the federal buffer zone rule. The state buffer zone
rul e, however, inplenents a mninumstandard established by federa
|l aw, and the Secretary retains ultinmate authority to construe and
effectuate that standard. See 30 U. S.C. 1254(a)(3), 1271(b).
VWhile West Virginia' s buffer zone rule differs in some respects
from the federal rule, the state rule inplenments the mninmm
standard established by the federal rule, in that it prohibits
mning activities that "disturb” the area within 100 feet of an
intermttent or perennial stream unless the permtting authority
finds that the disturbance will not "adversely affect” "water
gquantity and quality" and other "environnmental resources"” of the
stream® SMCRA nandates that the state buffer zone rule nmust be

interpreted consistently with the federal rule.

! On its face, the state rule appears to be stricter than the
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federal rule, in that it prohibits mning activities that
"adversely affect the normal flow or gradient of the streani as
well as "fish mgration." 38 CS R § 2-5.2. That difference

between the two rules is immterial to this appeal because WDEP
has interpreted its rule as being less strict than the federal
buffer zone rule, which SMCRA does not allow.
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As West Virginia has recogni zed, SMCRA requires that approved
state mning prograns nmust be "consistent with regul ations issued
by the Secretary.” 30 U.S.C 1253(a)(7). State regulations may be
"nore stringent” than the federal mininum 30 U S.C 1253(b), but
"when there is a conflict between the federal and state provisions,
the less restrictive state provision nust yield to the nore

stringent federal provision." Canestraro v. Fareber, 374 S. E.2d

319, 321 (WVa. 1988). The principle that state SMCRA regul ati ons
nmust be consistent with the federal SMCRA regul ati ons applies not

only to the text of state regulations but to their interpretation

as wel|. See Schultz v. Consolidation Coal Co., 475 S. E. 2d 467,

476 (WVa. 1996) ("[A] state regul ati on enacted pursuant to WSCVRA
must be read in a nmanner consistent with federal regulations

enacted in accordance with SMCRA."); Russell v. Island Creek Coal

Co., 389 S. E . 2d 194, 199 (WVa. 1989) ("Wen a provision of the
West Virginia Surface Coal Mning and Reclamation Act * * * is
inconsistent with federal requirenments in the Surface M ning
Control and Reclamation Act, * * * the state act nust be read in a
way consistent with the federal act."). Accordi ngly, WHDEP s
buffer zone rule cannot be interpreted |ess stringently than the
federal rule; it nust either be interpreted consistently with the
federal rule or it nust yield to the Secretary's interpretation.
As the D.C. GCircuit enphasized, SMCRA's establishnment of
federal mninum standards would be undermined if each state were

entitled to interpret those standards differently from each ot her

and differently from the Secretary. In Re Pernanent Surface
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M ning, 653 F.2d at 523. The goal of uniform federal regulation
t hus does not countenance deference to state agencies authorized to
adm ni ster federal |law "Chevron's policy underpinni ngs enphasize
the expertise and famliarity of the federal agency with the
subject matter of its nmandate and the need for coherent and uniform
construction of federal |aw nationwi de. Those considerations are
not apt [to a state agency's administration of federal law."

Turner v. Perales, 869 F.2d 140, 141 (2d Cr. 1989); see also U.S

West  Communi cations, Inc. v. Hx, 986 F. Supp. 13, 17 (D. Colo.

1997) ("[Giving deference to state conmm ssion determ nations m ght
only undermne, rather than pronote, a coherent and uniform
construction of federal |aw nationw de."). Because state agencies
adm nistering SMCRA lack the nationwi de perspective of the
Secretary, they are not entitled to deference in interpreting
SMCRA, at least when that interpretation conflicts with the

Secretary's interpretation. See Kenaitze Indian Tribe v. Al aska,

860 F.2d 312, 316 (9th Cir. 1988) (no deference to state agency
i npl enenting federal |aw because "it lacks * * * the nationw de

perspective characteristic of a federal agency").?

5

While this Court has suggested that "sone deference" is due a
state's inplenentation of federal standards it has been authorized
to inplenment, Ritter v. Cecil County, 33 F.3d 323, 327 (4th Cr.
1994), that suggestion does not apply here because the state's
interpretation is inconsistent with the interpretation adoption by
the federal agency vested with oversight authority. See Perry v.
Dowl ing, 95 F.3d 231, 236 (2d Gr. 1996) (state's interpretation of
the Medicaid Act is entitled to deference because that
interpretation has been expressly approved by the federal agency
authorized to adm nister the Act).
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The deference owed to the Secretary's interpretation of the
buffer zone rule is not underm ned by the fact that the Secretary
overruled the interpretation of the rule that had been adopted in
t he August 1999 MOU. The Suprene Court repeatedly has "rejected
the argunent that an agency's interpretation is not entitled to
deference because it represents a sharp break wth prior

interpretations of the statute in question.”™ Rust v. Sullivan, 500

U S 173, 186-187 (1991); see also Chevron, 467 U S. at 863-64. As
the Court has held, "substanti al deference is nonethel ess

appropriate if there appears to have been good reason for the

change.” Robertson v. Methow Valley Ctizens Council, 490 US

332, 355-356 (1989) (enphasis added); see also Smiley v. G tibank

(South Dakota), N A., 517 U.S. 735, 742 (1996).

The district court's thorough discussion of the buffer zone
rule plainly established "good reason” for the Secretary's change
of position. As the Secretary explained, the district court's
deci sion "has pronpted us to exam ne whether the August 1999 MOU
properly interprets SMCRA and its inplenenting regulations.”
Addendum to U.S. Br. at 39. That re-exam nation convinced the
Secretary "that the section 404(b)(1) guidelines do not in fact
establish standards that are equivalent to those found in OSM s
stream buffer zone rule.” Ibid. As a result, "[plermt
applications must neet the requirenents of both rules, and
conpliance with the 404(b)(1) guidelines will not necessarily

satisfy the requirenents of the streambuffer zone rule." [|bid."

° WDEP m stakenly suggests (WDEP Br. 37 n.11) that the



- 20-

Secretary's change of position violates the August MU itself. The
MOU expressly states that it does not "affect statutory or
regul atory authorities of any of the signatory agencies"” and "does
not inpose any |egally binding requirenments on Federal agencies."”
JA 2221. As the Secretary expl ained to WDEP, the MOU "coul d not
be interpreted to prevent this Departnment fromtaking a different
vi ew of SMCRA upon further exam nation (in this case pronpted by
the federal court decision). That is, as the agency charged by
Congress with adm nistering SMCRA, the Departnment of the Interior,
cannot contract away its authority to establish the appropriate
interpretation of the law." Addendum 39-40.
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While the Secretary provided a reasoned explanation for the
federal agency's change of position, WDEP has repeatedly changed
its interpretation of the buffer zone rule wi thout offering any
explanation. Until August 1999, W/MDEP concl uded that the buffer
zone rule does not apply to the footprint of valley fills. See
WDEP Br. 31. In the August 1999 MU, however, W/MDEP abruptly
changed positions, concluding that the buffer zone rule does apply
to the footprint but that valley fills would be approved if they
wer e approved under CWM section 404. JA 2218-2222. In its brief
to this Court, WDEP has reverted to its prior interpretation
wi thout any explanation for this change. WDEP Br. 31
Not wi t hstanding this changed position, WDEP asks this Court to
defer to both its present and past interpretations of the buffer
zone rule. See W/DEP Br. 13-14, 36. Even if WHDEP were entitled
to deference for an interpretation of the buffer zone rule that
conflicts with the Secretary's interpretation, WDEP s failure to
of fer any explanation for its repeated change of positions would
under m ne such deference.

Accordingly, the Secretary's interpretation of SMCRA's buffer
zone rule alone is entitled to deference. That interpretation
mandates that the district court's grant of summary judgnent be

affirmed.”

7

The Suprenme Court's recent decision in Christensen v. Harris
County, 120 S. C. 1655 (2000), confirms that the Secretary is
entitled to deference for his interpretation of the buffer zone
rule. In Christensen, the Court concluded that it would not give
def erence under Chevron to the Secretary of Labor's interpretation
of the Fair Labor Standards Act because that interpretation was
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contained in an informal opinion letter. The Court distinguished
its earlier decision in Auer v. Robinson, 519 U S. 452 (1997), in
which it had deferred under Chevron to an agency's interpretation
of its own regulations where that interpretation was expressed
solely in the agency's legal briefs. Christensen states that Auer
continues to be good |aw because it involved "an agency's

interpretation of its regulation,” in contrast to the statutory
interpretation at issue in Christensen. 120 S. C. at 1663. This
case, like Auer and unlike Christensen, involves an agency's
construction of its own regulations, and the Secretary's

interpretation is therefore entitled to deference notw thstandi ng
the fact that the interpretation is expressed in the April 17
letter to WDEP and in the federal governnent's briefs to this
Court. In any event, even if deference under Chevron and Auer were
not appropriate here, the Secretary's viewis "entitled to respect”
under Skidnore v. Swift, 323 U S. 134, 140 (1944), to the extent
that the interpretation has "the power to persuade." 120 S. C. at
1663.
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B. The Secretary's Interpretation of the Buffer Zone Rule
Best Effectuates SMCRA

As the Secretary of the Interior has reasonably concluded, the
buffer zone rule applies to intermttent and perennial stream
segnents proposed to be buried by valley fills. By its terns, the
buffer zone rule prohibits mning activities that "disturb” |and
within 100 feet of an intermttent or perennial streamunless the
regul atory authority finds that the proposed mning activity wll
not "adversely affect” the environnental resources of the stream
The rule plainly seeks to protect the area proposed to be
"disturbed,” as the rule requires that "[t]he area not to be
di sturbed shall be designated as a buffer zone." 30 CF R
816.57(b); see also 30 CF.R 701.5 (defining "disturbed area").
Because valley fills by their nature cause the area where they are
pl aced to be disturbed, the buffer zone rule protects the site of
proposed fills. Furthernmore, SMCRA regulations define an
intermttent or perennial "stream protected by the buffer zone
rule as the streamas a whole as well as a "part of a stream"™ 30
C.F.R 701.5. By prohibiting mning activities that adversely
af fect the environnmental resources of an intermttent or perennial
"stream " the buffer zone rule by its terns protects any reach or
portion of an affected stream

The conclusion that the buffer zone rule applies to the
footprint of a proposed valley fill as well as to downstream areas
conports with the text of SMCRA, which mandates that m ning

operations nust "mnimze the disturbance to the prevailing
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hydrol ogi ¢ balance at the mne site and in associated offsite

areas.” 30 U S . C 1365(b)(10). By specifying that mning
di sturbances such as valley fills should mninmze environnenta
harm "at the mne site,” Congress expressed its intent to protect
streans where the disturbances occur, i.e., in the footprint of
proposed valley fills. By specifying that mning disturbances
should m nimze environnmental harm "in associated offsite areas,"”
Congress sought to protect affected downstream areas. Furthernore,
appl ying the buffer zone rule to the filled stream segnment advances
the purpose of the rule, which was enacted to "protect stream
channels,” 44 Fed. Reg. 15176, and also advances the general
purpose of the standards established under SMCRA, which were
pronul gated "to ensure that all surface mning activities are
conducted in a manner which preserves and enhances environnent al
and ot her values in accordance with the Act." 30 C.F.R 816. 2.
W/DEP' s contrary conclusion, that the buffer zone rul e does
not apply to the footprint of valley fills, see WDEP Br. 12-30,
finds no support in the plain |anguage or purpose of the buffer
zone rule. WDEP does not challenge the conclusion that valley
fills in intermttent or perennial streanms "disturb”™ the stream
segnents where they are placed, as SMCRA's regul ati ons expressly
define an area where excess spoil is placed to be a "disturbed"
area. 30 CF.R 701.5. Nor does WDEP chal | enge the concl usion
that the buffer zone rule prohibits such disturbances unless it can
be found that they will not adversely affect the environnenta

resources of the "stream" which is defined to include stream
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segnments. W/DEP nonet hel ess seeks to establish an exception to the
prohibition on disturbing intermttent or perennial streans for
only one type of mning disturbance - wvalley fills -
notw t hstanding the absence of any support in the text of the

buffer zone rule for such an exception.?

C. Application of the Buffer Zone Rule to Valley Fills Does
Not Conflict Wth SMCRA and Its | nplenenting Regul ati ons

Wth no support for its interpretation in the text of the
buf fer zone rule, WHDEP seeks to support its reading of the rule by
resort to other regulatory and statutory provisions that

purportedly authorize valley fills in intermttent or perennial

streans. These argunments fail because the construction of the
buffer zone rule nust begin with the text of the rule. In any
° The i ndustry-intervenors at t enpt to support their

interpretation of the buffer zone rule by pointing to the fact that
the rule anticipates that mning activities nmay be approved that go
"through"” a stream Mning activities that tenporarily go through
an intermttent or perennial stream nmay be authorized, however,

only when the activities wll not adversely affect the
environnmental resources of the "stream™ neaning that the stream
segnent wll continue to exist with its environnental resources
intact. Valley fills that permanently elimnate stream segnents

cannot neet that standard.
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event, none of the other provisions on which W/DEP relies supports
the conclusion that the buffer zone rule nust be read to allow
valley fills in intermttent or perennial streans.

1. 38 CS R § 2-5. 2 W/DEP points to a state
regul ation authorizing valley fills in "natural drainways,"” 38
CS R 8§ 2-5.2, which are defined as "any natural water course
which may carry water to the tributaries and rivers of the
watershed.” 38 C.S.R 8§ 2-77. As the district court recognized,
the nost natural reading of that definition would not include
intermttent or perennial streans because a "water course" carries
water to such bodies. JA 2817-2818. Even if WDEP were correct
that a state regulation authorizes valley fills in intermttent or
perenni al streans, a state regulation may not be |ess stringent
than the federal SMCRA regul ations and thus may not allow valley
fills inintermttent or perennial streans that are prohibited by
the federal buffer zone rule. See supra 12-13.

2. 30 U.S.C 1265(b)(22)(D). WHDEP contends that the
text of SMCRA contenplates the placenent of valley fills in
intermttent or perennial streanms by pointing to 30 US. C
1265(b) (22) (D), which prohibits disposing of excess spoil in areas
containing "springs, natural water courses or wet weather seeps”
unl ess certain drainage and filtration requirenents are satisfied.

The Secretary of the Interior has reasonably concluded that
"springs, natural water courses or wet weather seeps” do not
include intermttent or perennial streans. See 48 Fed. Reg. 30, 316

(buffer zone protection is required for intermttent or perennial



-27-

streans but is not required for "springs, seeps, ponding areas, and
epheneral streans").

3. 30 CF.R 816.46(c)(1)(ii). W/DEP points to 30
CF.R 816.46(c)(1)(ii), which prohibits the placenent of
sedi nentation ponds in perennial streans, and argues that this rule
sonmehow nandates that valley fills nust be allowed in intermttent
and perennial streans. It is not clear how restrictions on
sedi nmentation ponds are relevant to valley fills. Sedinentation
ponds are not exenpt fromthe buffer zone rule, as OSM specifically
concluded in the preanble to the rule. 48 Fed. Reg. 30, 313.

4. 30 CF.R 816.43. WHDEP next points to 30 C.F.R
816. 43, which establishes criteria for approving stream di versions
in intermttent or perennial streans. In fact, that provision
mani fests an intent to protect stream segnents, as it allows
intermttent or perennial streans to be diverted only if the
di verted stream segnent "appr oxi mat e[ s] t he prem ni ng
characteristics of the original channel including the natural
ri pari an vegetation to pronote the recovery and the enhancenent of
the aquatic habitat.” 30 C.F.R 816.43(a)(3). The regul ati ons
thus establish that intermttent or perennial stream segnments may
be diverted if there are no adverse environnental effects on the
diverted stream segnent, but the regulations prohibit the

elimnation of intermttent or perennial stream segnents.

5. 30 CF.R 816.72(b). WDEP | ooks for support in 30
C.F.R 816.72(b), which prohibits the placenent of valley fills

usi ng rock-core chimey drains "in an area containing intermttent
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or perennial streans.” W/DEP argues that it can be inferred from
this prohibition that valley fills that do not incorporate rock-
core chimmey drains may be placed in intermttent or perennial
streans. As the district <court correctly recognized, the

prohibition on placing rock-core chimey drains "in an area
containing” intermttent or perennial streans does not establish
that valley fills my otherwise be placed in intermttent or
perenni al streams. JA 2819-2820.

6. 30 U.S.C. 1272(e). WHDEP contends that SMCRA cannot
be read to prohibit valley fills in intermttent or perennial
streans because SMCRA section 522(e), 30 U S.C. 1272(e), expressly
prohibits surface mning activities in certain specified areas.
That argunent is a non-sequitur. |In addition to prohibiting m ning
activities in certain areas, SMCRA prohibits mning activities that
do not neet specified environmental standards. 30 U S.C. 1265(a).
Because the elimnation of intermttent or perennial stream
segnents viol ates those standards, it is prohibited.

7. CWA section 404. WDEP argues that SMCRA nust be
read to authorize valley fills in intermttent or perennial streans
because such fills may be authorized under CWA section 404, 33
U S. C 1344. But the question of whether valley fills are
consistent with the CWA or any other federal statute is a distinct
qguestion fromwhether they are consistent with SMCRA. As the D.C
Circuit has noted, "the provision of nmultiple regulatory

authorities is far from unknown." Envi ronnental Def ense Fund v.

EPA, 598 F.2d 62, 77-78 (D.C. Gr. 1978). As that court held,
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authorization to conduct an activity under one federal
environmental statute does not guarantee that the activity nust be

aut hori zed under SMCRA. Cheni cal Manufactures Assn. v. EPA, 673

F.2d 507, 512 (D.C. Gr. 1982). Instead, "[w]hen there are two
acts upon the sane subject, the rule is to give effect to both if

possible.”™ Mrton v. Mncari, 417 U S. 535, 551 (1974) (quoting

United States v. Borden Co., 308 U.S. 188, 198 (1939))."

D. W/DEP' s Predictions of the Effects of Applying the Buffer
Zone Rule to Valley Fills Are Unsupported and Irrel evant
to the Interpretation of the Rule

W/DEP argues that the buffer zone rule cannot be read to apply
to the footprint of valley fills because, purportedly, that would
effectively elimnate all mning in West Virginia. WADEP Br. 40-
41. W/DEP points to no evidence in support of that claim and
presented no such evidence in response to the notion for summary
j udgnent . See JA 2894. Under the buffer zone rule, mning
conpani es may place valley fills in epheneral streans, springs, and

ot her small water bodies, and WDEP nakes no attenpt to show t hat

° See also U S. Br. 45-49; Hudson River Fishernen's Association
v. New York, 751 F. Supp. 1088, 1099-1100 (S.D.N. Y. 1990)
("Clearly, the Safe Drinking Water Act does not provi de adequate
justification for ignoring the express and unanbi guous directive of
the previously adopted Clean Water Act."); Environnental Defense
Fund, 598 F.2d at 77-78.
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mning requires the burial of entire segnents of intermttent and
perenni al streans.

In support of the argunent that the interpretation of the
buffer zone rule given by the district court and the Secretary
i mperm ssi bly prohibits mning, WDEP points to SMCRA' s purpose of
"strik[ing] a bal ance between protection of the environnent and * *
* the Nation's need for coal as an essential source of energy.” 30
U S C 1202(f). In adopting the buffer zone rule, however, the
Secretary of the |Interior struck that balance, protecting
intermttent and perennial streans from m ning di sturbances, while
allowing mning activities that disturb epheneral streans, springs,
and other small water bodies. See 48 Fed. Reg. at 30,316. The
effect of the buffer zone rule on mning was considered at the tine
of the rul emaki ng, as industry opponents of the rule argued that it
"coul d have serious adverse effects on many operations and precl ude
the mning of significant reserves.” [d. at 30312. WMDEP and the
i ndustry-intervenors may disagree wth the balance between
envi ronnment al and econom ¢ val ues struck by the buffer zone rule,
but that disagreenent does not excuse WDEP's failure to apply the
rul e.

L. THE | NJUNCTION | S OVERLY BROAD

Al though the district court correctly granted summary j udgnent
on the buffer zone rule clains, it inposed an injunction that is
overly broad in that it prohibits not only valley fills that
unquesti onably cause adverse environnental effects in intermttent

and perennial streans but prohibits the disposal of any excess
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spoil in intermttent or perennial streams. The injunction goes
beyond appellees' conplaint, which addressed valley fills that
"bury substantial portions" of intermttent and perennial streans,
see JA 1796, 1 75, and which requested an injunction barring
"valley fills that bury or destroy portions of intermtent or
perennial streams,” id. at 1821. No evidence was presented to
support the claimthat the disposal of even de mnims quantities
of spoil invariably causes adverse environnental effects and
therefore is prohibited by the buffer zone rule.

Appel | ees suggest that the federal appellants waived this
argunment by not presenting it to the district court. \Wile the
general rule is that parties waive argunents not raised bel ow, the

rule is subject to exceptions. Karpav. CI1.R, 909 F.2d 784, 788

(4th Gr. 1990). Furthernore, "[t]he matter of what questions nay
be taken up and resolved for the first tinme on appeal is one |left
primarily to the discretion of the courts of appeals, to be

exercised on the facts of individual cases.” Singleton v. WIIff,

428 U.S. 106, 121 (1976). The federal appellants did not
participate in the district court briefing of the SMCRA clains for
the sinple reason that the federal appellants were not named as
defendants to those clains. The interests of the federal
appel lants in the SMCRA cl ai ns becane clear only when the district
court issued an opinion that purported to hold that the Corps | acks

authority under the CWA to issue pernmits for valley fills.¥

10 This court has ruled that the federal appellants have
authority to appeal the district court's judgnent. WHODEP and the
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Accordingly, the federal appellants' failure to raise their

obj ection to the scope of the injunction should be excused.?

i ndustry-intervenors noved to strike the federal appellants' brief
and to dismss the federal appellant's appeal on the ground that
the federal parties are not properly designated "appellants,"” and
on July 26, 2000, this Court denied the notion.

11

Moreover, in this appeal the federal parties are entitled to
present the views not only of the Corps but of the United States as
a whole, including the views of the Secretary of the Interior in
his role as the adm nistrator of SMCRA. In litigation, the United
States nust speak with "one voice * * * that reflects not the
parochial interests of a particular agency, but the comon
interests of the governnment and therefore of all the people.”
United States v. Providence Journal Co., 485 U. S. 693, 706 (1987).
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V. THE CORPS HAS AUTHORI TY TO REGULATE VALLEY FILLS UNDER CWA
SECTI ON 404

As di scussed in our opening brief, the question of the Corps
CWA authority is not presented by this appeal. Wile the district
court characterized as "holding"” its conclusion that the Corps
|l acks authority to regulate valley fills wunder the CM, 72
F. Supp. 2d at 658, no party has argued that the scope of the Corps
CWA authority is directly presented by this appeal.” Instead, the
only clains on appeal are brought agai nst WDEP under SMCRA, and
those clains in no way involve the scope of the Corps' authority
under the CM. The Corps' authority over valley fills was resol ved
in a June 1999 order, which approved a settlenent under which the
parties agreed that the Corps would regulate valley fills under CWA
section 404." Because no party has appealed or otherw se
chal I enged the June 1999 order, that order and the settlenent it

approved (not the district court's subsequent dictum continue to

' See U'S. Br. 27-29; Industry Br. 52; Brief of Plaintiffs-
Appel l ees ("Plaintiffs Br.") at 77.

e See U 'S. Br. 29-31; Industry Br. 51-53; Plaintiffs Br. 78
(noting that in the settlenent "Bragg agreed not to question the
Corps' jurisdiction under 8§ 404 to regulate valley fills"); VWDEP
Br. 28.
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establish the authority for the Corps' regulation of valley fills
under CWA section 404.

The CWA was injected into the SMCRA cl ai ns when WDEP ar gued
that SMCRA's buffer zone rule establishes a standard conparable to
the standards established under CWA section 404(b)(1). As
di scussed above and in our opening brief, the district court
properly rejected that argunent. See U S. Br. 42-49. Even if it
were true, however, that the two statutes establish conparable
standards for approving valley fills, that conclusion would in no
way call into question the Corps' authority to regulate valley
fills under the CM, which derives fromthe definition of the term
"fill material” under the CWA, and which no party has clained is
related to the proper interpretation of SMCRA's buffer zone rule.”

CONCLUSI ON

For the reasons stated above and in our opening brief, this

Court should affirmthe grant of summary judgnent on Counts 2 and 3

but shoul d reverse the injunction entered by the district court and

should remand for the entry of a narrower injunction tailored to

” As discussed in our opening brief, the definition of "fil

material" is the subject of a joint EPA-Corps proposed rul emaking.
The conmment period on the proposed rule was extended to July 19,
2000, 65 Fed. Reg. 65778 (June 16, 2000), and the agencies
currently are considering the coments submtted on the proposal.
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the activities presented to the district court. This Court shoul d
also clarify that the Corps continues to have authority to regul ate

valley fills pursuant to the unappeal ed June 1999 order.
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