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Preliminary Statement .

The district court ruling at the heart of this appeal will destroy coal mining
as an economically viable industry in West Virginia. This is no exaggeration.
According to the West Virginia permitting agency, 59 of 62 pending mining
permit applications, which would account for 61 million tons-of coal annually,
could not be issued as a result of the ruling. J4 2848-51. The district court too
acknowledged in its opinion that its ruling could esscnti.ally eﬁd coal mining in
West Virginia. J4 2846-47.

The district court precipitated this calamity through an aberrant
interpretation of West Virginia’s surfacé mining regulations and the federal Clean
‘Water Act that is inconsistent with years of judicial precedent and administrative
action. The ruling concerns the ability of surface mine operators to place excess
rock and soil in “valley fills.” Surface mining necessarily produces excess rock
and soil. Valley fills, which are located in the head of valleys or hollows between
two mountains, are the only feasible means of disposing of that excess material in |
mountainous regions and are essential to surface mining‘ in states like West
Virginia.

Since the mid-1980s, the state and federal agencies that administer the
various regulations pertinent to valley fills have consistently interpreted their

~ regulations to permit valley fills, even where the fill displaces part of a st:réam.



The district court, however, refused to defer to the relevant agencies’
interpretation of their own regulations. The district court instead substitﬁted its
own reading of the regulations and announced that henceforth valley fills cannot -
impinge on perennial or intermittent stream segments, thereby barring West
Virginia from approving most, if not all, future mining permits.

That result, if allowed to stand, will be devastating to West Virginia, which
produces about 15 percent of the nation’s coal. Moreover, the district court’s
holding is not limited to coal mining. The district COH“’S interpretation of the
Clean Water Act could prohibit fills associated with roadbuilding, construction,
and other commonplace activities that are a vital part of our economy.

Jurisdictional Statement

Plaintiffs filed suit in the United States District Court for the Southern
District of West Virginia, asserting two groups of claims. One group named
various officials of the U.S. Army Corps éf Engineers (Corps) and asserted claims
under the Clean Water Act, 33 U.S.C. § 1231 ef seq., the National‘Environmental
Policy Act (NEPA), 42 U.S.C. § 4321 ef seg., the Administrative Procedures Act,
5 US.C. § 701 et seq., and the All Writs Act, 28 U.S.C. § 1651(a). The second
group was directed against the Director of the West Virginia Department of
Environmental Protection (WVDEP) for alleged violations of various West

Virginia regulations. Plaintiffs claimed that the district court had jurisdiction over



all these claims by virtue of a citizen suit provision in the Surface Mining Control
a*}\d Reclamat'rlon Act of 1977 (SMCRA), 30 U.S.C. § 1270(a)2), as well as “28
UlS.C74 331, 1361, 1551[sic], 2201, and 22027 JA 68.

Two orders of the district court, the Honorable Charles H. Haden II, are
being appealed. The first order, entered October 20, 1999, awarded summary
judgment to Plaintiffs on counts 2 and 3 of the second amended complaint and
granted a permanent injunction barring the Director from approving new permits
for valley fills. 72 F. Supp. 2d 642 (JA4 2799). On October 25 and 26, 1999, the
following parties filed notices of appeal from that order: West Virginia Coal
Association and West Virginia Mining & Reclamation Association (collectively,
the Coal Asso;:iatiOns); Western Pocahontas Properties, L.P and National Council
of Coal Lessors, Inc. (collectively, the Coal Lessors); the United Mine Workers of
America (UMWA); and Hobet Mining, Inc. (Hobet), Catenary Coal Company and
Mingo-Logan Coal Company (collectively, the Permittee Intervenors). The Court
has jurisdiction over those appeals pursuant to 28 U.S.C. § 1292(a)(2).

The second order on appeal, entered February 17, 2060, is a consent decree
that finally disposed of the remaining counts against the Director. 83 F. Suﬁp. 2d
713 (J4 2912). The Coal Associations and the Permittee Intervenors filed ﬁotices

~ of appeal from that order on March 20, 2000. The Court has jurisdiction over

those appeals pursuant to 28 U.S.C. § 1291.



Statement Of Issues .

1. Did the district court lack jurisdiction over the claims against the
Director — all of which seek to enforce the Director’s compliance with state law
because the claims do not fall within the citizen suit provision of SMCRA relied
on by Plaintiffs and are barred by the 11th Amendment?

2. Did the district court err by refusing to defer to the Director’s
reasonable interpfetation of the state regulations he administers -- in particular, the
Director’s interpretation that those regulatio;zs permit valley fills in streams -- and
by imposing the districf court’s own, incorrect reading of the régulations?

3. Did the district err by refusing to defer to the Director’s further
interpretation that the criteria under state regulations for a valley fill that displaces
a stream are met if the operatbr obtains a fill permit from the Corps under the
Clean Water Act, where the Director’s interpretation was not only reasonable buf
mandated by federal law?

Statement Of The Case

Nature Of The Case. "Plaintiffs consist of tw§ groups. One group
comprises several individuals who live near three existing or proposed surface
mines in southern West Virginia. The other is‘a group 6f .environment'al acti\;;ists
known as the West Virginia Highlands Conservancy, which opposes economic

development in West Virginia. Virtually none of its approximately 700 members



live of recreate in the coal producing counties of southern West Virginia. J4
2634-35.
| Plaintiffs sued the Director as head of the WVDEP. The WVDEP
irhplemen‘ts West Virginia’s surface mining and water quality laws. Among other
things, Plaintiffs claimed that the Director ignores one of West Virginia’s suf‘face
mining regulations, W.Va.Reg. 38 C.S.R. § 2-5.2, in approving variances from the
so-called “buffer zone rule” for valley fills. The variances allow surface mine
operators to gﬁonstrucj;_ valley fills in intermittent and perennial portions of s&eams.
Plaintiffs sought declaratory and injunctive relief against the Direc;tor to enjoih
him from approving such variances. JA 67. The remaining claims against the
Director asserted that he violated other state regulationsl in approving surface
mining permits. J4 66-6?.

Plaintiffs also sued Corps officials, claiming that the Corps lacks the
: authority to issue fill permits for valley fills under § 404 of the Clgan Water Act.
According to Plaintiffs, valley fills are “waste” rather than “fill material” and
therefore fall under the exclusive jurisdiction of the Environmental Protection
Agency (EPA) pursuant to § 402 of the Clean Water Act. Plaintiffs claimed
alternatively that the Corps unlawfully (1) approves valley ﬁllé in West Virginia

under nationwide permits instead of individual permits; and (2) fails to perform



environmental impact statements for valley fills in West Virginia that NEPA
'requires for individual permits. J4 67-68. |

The Permittee Intervenors and the Coal Associations intervéned as
defendants. The Permittee Intervenors are coal producing subsidiaries of Arch
Coal, Inc., and intervened to protect their mining rights. The Coal Associati;;ns :
represent coal mining companies subject to the state and federal laws implicated
by Plaintiffs’ claims. Also inzervening as defendants were the UMWA and the
Coal Lessors.

Course Of Proceedings And Disposition Below. On July 16, 1998,
Plaintiffs ‘ﬁled a complaint alleging the causes of action described above. J4 66.
On October 9, 1998, the district court denied mptions to dismiss filed by the
Permittee Intervenors and the Director on jurisdictional and other grounds. J4
144.

On December 23, 1998, the Plaintiffs, the Corps and the Director executed a
settiement agreement resolving Plaintiffs’ claims against the Corps, except for
Aclaims challenging permits for Hobet’s pianned “Spruce Fork” surface mine.
JA 285. In the settlement agreement, the Corps and other federal agencies agreed
to coordinate an environmental impact statement (EIS) on the effect -of valley fills
for the purpose of evaluating current fegulations. The Cor;is also agreed to require |

individual fill permits for valley fills with upstream watershed areas of more than



250 acres, thereby allowing only small fills to be approved under the Corps’
general permit program. Plaintiffs, in turn, acknowledged the Corps’ permitting
authority under § 404 of f;he Clean Water Act as the primary vehicle for permitting
valley fills under the Clean Water Act. J4 287-89.

- After months of careful review, the district court approved the settlement
agreement as a consent decree on June 17, 1999. In doing so, the district court
stated that the agreement is “fair, adequate, reasonable, and faithful to the
enw'ronménral statutes under which the litigation was brought.” 54 F. Supp. 2d
633, 670 (J4 1769-70).!

In the meantime, the Corps notified Plaintiffs on January 21, 1999, that it
intended to authorize valley fills for the Spruce Fork mine pursuant to the Corps’
general permit program, rather than by an in;lividual permit. Plaintiffs moved for
a temporary restraining order against issuance of the approval, which the district
court granted. Following a helicopter flyover by‘-the district court to inspect mined
areas and a driving tour which the district court invited the press to attend, the
district court granted a preliminary injunction against the Corps, the Director and

Hobet on March 3, 1999. JA4 1577.

' Emphasi‘s added throughout unless otherwise noted. .



Hobet appealed the preliminary injunction ofder on March 4, 1999. Hobet
subsequently moved the district court for an expedited trial on the merits régmding
the permit for the rSpruce Fork mine. On March 30, 1999, the district court
authorjzed an expedited trial date of August 2, 1999, not only for the Spruce Fork
mine, but for all matters. J4 1624. Because the expedited trial was scheduied
before Hobet’s interlocutory appeal was expected to be decided, Hobet voluntarily -
dismissed that appeal.

Faced with the prospect of an imminent trial, the Corps reversed its position
and required Hobet to obtain an individual fill permit. Recognizing that it would
not obtain a general Cofps permit in a timely fashion by litigation, Hobet began
the process of obtaining an individual fill permit from the Corps.-

In the meanwhile, Plaintiffs and the Director settled their disputes, except
those involving the Spruce Fork mine and the so-called “buffer zone” issues in
counts 2 and 3 of the second amended complaint. Plaintiffs and the Director then
moved the district court to enter a consent decree resolving all their settled claims.
JA 1843.

In response, the district court postponed the trial and scheduled dispositive
motions on counts 2 and 3. J4 7908. The district court also took the unusual step

-of mandating a 45-day, and then a 60-day, comment period so the district court

could “review letters and commentamjr from the public addressing the proposed



Consent Decree”” JA4 1908, 1912. In a subsequent order, the district court
directed that public comments on the consent decree be sent in writing or
transmitted electronically to the internet web site established by the district court.
JA 1912°

On October 20, 1999, the district court granted summary judgment to

Plaintiffs on counts 2 and 3 of the second amended complaint and enjoined the

% The district court solicited and considered public comment throughout the
litigation. It established the public comment period after reading a newspaper
editorial asserting that the public did not know what was in the settlement
agreement. Additionally, the district court: - '

- ordered that the media could attend the court’s site visit to the
Spruce Fork mine and required the parties to notify the media of the
visit (J4 1511);

- established a website at www, fedcourtwvsd.com addressed to
“Citizens of West Virginia” which notes that “from the beginning of
litigation in Bragg v. Robertson, 2:98-0363, the court has recognized
the public’s very great interest in the end result.” (J4 1973);

- purchased newspaper advertisements soliciting comments on the
consent decree and issued a press release about the public comment
period (J4 1915-17).

3 One of the comments submitted was a September 29, 1999 e-mail from
Priscilla M. Haden, Judge Haden’s wife, stating: “Dear Judge: I appreciate the
opportunity to comment on one of the most important issues that we West
Virginians face in today’s world. I oppose mountain top removal, primarily
because of the damage to our streams. The time has come to regulate this aspect
of the coal industry. It is especially important that neither the environmentalists
nor the coal industry find the resolution of the issue as a victory. Proper
regulation would be a win for West Virginia. Thank you for the opportunity to
comment on this important issue.” J4 2798. .



Director from approving any buffer zone variances for valley fills that would
displace a stream to any degree. According to the district court, such a valley fill
necessarily violates state law and can never be authorized.

By order entered October 29, 1999, the district court stayed the summary
judgment order pending appeal. J4 2891. By order entered February 17, 2000,
the district court then approved the consent decree between Plaintiffs and the
Director regarding the remaining claims. J4 2912. |

Statement Of Facts
A. | The Regulafory 'Background

Coal mining operations are governed by overlapping programs. One of
those is SMCRA. SMCRA adopts a dual approach toward the regulation of
surface mining. In the first instance, SMCRA establishes a federal regulatory
program that applies throughout the country to both surface coal mining and
surface effects of underground coal mining. 30 U.S.C. §§ 1265(2) & 1266(a).
That program is administered by the Office of Surface Mining (OSM) within the
Department of the Interior. Its regulations are codified at 30 C.F.R. Parts 700-899.

SMCRA, however, permits States to opt out of the federal regulatory
scheme. A State can do so by enacting its own program for the regulation of
surface mining. 1f OSM approves a State’s program as comporting with federal

standards in both SMCRA and OSM’s regulations, the State obtains, in SMCRA’s
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words, “exclusive jurisdiction” over the regulation of surface mining within its
borders. 30 U.S.C. § 1253(a).

West Virginia has such an approved state regulatory pfogram. West
Virginia’s statute is the Surface Coal Mining and Reclamation Act
(W.Va.SCMRA), W.Va.Code §§22-3-1 to -32. The State’s comprehensive
regulations are codified at W.Va.Code St. R. (C.S.R.) Title 38. In 1981, the OSM
approved West Virginia’s regulatory program, giving West Virginia exclusive
jurisdiction over the regulation of surface mining in. the State since then. 30
C.FR. §948.10.

The Director, through the WVDEP; administers West Virginia’s surface
mining program. W.Va.Code § 22-3-2(c). All mining operations in West Virginia
-- underground and surface alike - are regulated by the WVDEP pursuant to the
W.Va.SCMRA, and all. mining operations must obtain a surface mining permit
from WVDEP after submitting a detailed application. W.Va.Code §§ 22-3-8 & 9.

Also relevant to the regulation of surface mining is the Clean Water Act.
The Clean Water Act- prbvides for two types of permits that are germane to this
appeal: one for discharges of wastewater and one for discharges of “fill.”

Section 402 of the Clean Water Act, 33 U.S.C. § 1342, authorizes permits
allowing the discharge of pollutants from a point source into waters of the United

States. These permits are called National Pollutant Discharge Elimination System
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