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ISSUES PRESENTED

1. Whether § 404 of the Clean Water Act allows filling the waters of the United
States solely for waste disposal?

2. Whether the District Court properly issued declaratory relief and a district-
wide injunction, where KFTC established that the Corps’ Huntington District has a
District-wide policy and practice of authorizing the disposal of mining waste in waters
of the United States?

STATEMENT OF FACTS

In April 2000, MCCC notified the Huntington District office of the U.S. Army
Corps of Engineers (the Corps) that it intended to build 27 valley fills burying 33,120
feet (6.3 miles) of streams in Martin County, Kentucky. JA 340-45, 348, 371. These
valley fills would contain excess spoil and waste rock from MCCC’s proposed surface
coal mining operations near Inez, Kentucky. JA 343, 354. MCCC asked the Corps to
authorize this activity under § 404 of the Clean Water Act (CWA) and, more
specifically, Nationwide Permit (NWP) 21 under that section. JA 340.

The Corps’ Huntington District authorizes the vast majority of the nation’s
valley fills associated with coal mining. In 2000, it issued 257 of 306 total
authorizations under NWP 21. JA 451-52. Cumulatively, those 306 authorizations
directly impacted 460,575 linear feet (approximately 87 miles) of streams in that year

alone. Id. Ninety-seven percent of those impacts occurred in the Huntington district.



Id. According to the government’s own valley fill inventory, prepared for its draft
programmatic Environmental Impact Statement (EIS) on mountaintop removal mining,
valley fills have already destroyed 563 miles of streams in West Virginia, Kentucky,
Virginia and Tennessee. JA 438. If all approved valley fills were constructed as
proposed, they would cover 75,072 acres (about 117 square miles). 1d.

The aesthetic and environmental interests of KFTC’s members are adversely
affected by these mining activities, which cut down trees, blast and excavate rock,
destroy wildlife habitat, and bury streams with mining spoil. JA 329-39. These
operations permanently scar the landscape and cannot be reversed. JA 373.

In response to the Corps’ proposed approval of MCCC'’s project, the U.S.
Environmental Protection Agency (EPA), the U.S. Fish and Wildlife Service (FWS),
and the Kentucky Division of Fish and Wildlife Resources (KDFWR) asked the Corps
to deny the permit. JA 346-53. EPA stated that MCCC’s project would have
significant adverse environmental impacts by eliminating more than 25% of seven
different watersheds. JA 349. KDFWR stated that the proposed stream loss “is a
major impact to the hydrology and health of downstream ecosystems.” JA 346. In
June 2000, the Corps’ Huntington District office rejected these objections and granted
authorization for MCCC’s project under NWP 21 and § 404 of the CWA. JA 174-76.

In January 2001, EPA’s Region 4 Administrator informed the Corps’



