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No. 99-2443(L)

IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

PATRICIA BRAGG, et azl.,
Plaintiffs,

V.

WEST VIRGINIA COAL ASSOCIATION, et al.,
Intervenors/Defendants-Appellants,

v.

COLONEL DANA ROBERTSON, QL gl.;
Defendants~Appellants.

On Appeal from the United States District Court
for the Southern District of West Virginia

BRIEF AMICI CURIAE COF THE
WASHINGTON LEGAL FOUNDATION AND
ALLIED EDUCATIONAL FOUNDATION IN SUPPORT OF
INTERVENORS/DEFENDANTS-APPELLANTS AND MICHAEL C. CASTLE,
DIRECTOR, WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL
PROTECTION, DEFENDANT-APPELLEE

INTERESTS OF AMICI CURIAE
The Washington Legal Foundation (WLF) is a national,

ﬁon-profit public interest law and policy center based in

Washington, D.C., with supporters nationwide, including many

in West Virginia, Virginia, and Pennsylvania where coal
mining activities occur. WLF has regularly participated as
amicus curiae in numerous cases before the U.S. Supreme

Court and lower federal courts promoting economic liberty,



free enterprise principles,_and a limited and accountable

" government. In particular, WLF has participated in many

{] environmental and other cases raising statutory and
constitutional issues, including cases raising federalism

I} issues and the‘enforcement'authority'of the Environmental

[] Protection Agenéy vis~a-vis the States under certain
environmental laws. See, e.9., Reno v. Cbndon, 120 8. Ct.

T
[FrREv

666 (2000); Bennett v. Spear, 117 S. Ct. 1154 {1997); Dolan

v. City of Tigard, 512 U.S. ‘574 (1994); Harmon Industries,

&2

Inc. v. Browner, 191 F.3d 8%4 (8th Cir. 1999); Olin v.

United States, 107 F.3d4 1506 (1l1th Cj.r. 1997‘) .
The Allied Educational Foundation (AEF) is a non-profit

educational and policy organization based in New Jersey.

‘Founded in 1964, AEF has appeared as co-amicus with WLF in

‘numerous cases before the U.S. Supreme Court and lower

federal courts raising important congtitutional and

€3

statutory issues.

This case raises important federalism questions

=2

regarding the proper role of federal and state law,

sovereign immunity under the Eleventh Amendmént, and the

proper jurisdiction of federal courts. Amici believe that

ALy
4
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the district court erroneously interpreted the Surface

Mining Control and Reclamation Act, 30 U.S.C. § 1201, et

{

seq. to assert jurisdiction over state officials, contrary

to the citizen suit provision under SMCRA and the Eleventh

Amendment.
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INTRODUCTION AND STATEMENT OF THE CASE

Tn the interests of judicial economy, amici adopt by
reference the Statement of the Case as presented in the

brief of the Intervenors/Defendants-Appellants and the

ﬂ
i

brief to be filed by Michael C. Castle, Director, West

Virginia Department of Environmental Protection.

bl

In brief, this is a lawsuit brought by plaintiffs under

=3

several statutes, including a specific citizen suit
provision of the Surface MiningVCGntrol and Reclamation Act,
30 U.S.C. § 1201, et geq. ("SMCRA"), namely, 30 U.S.C. §
1270(a) (2) . After a rather lengthy and complicated couise
of litigation in the district court, including a reversal of
' position by the Environmental Protection Agency, the U.S.

Army Corps of Engineers, and the'Department of Interior on

the key issue in this case while this appeal was pending,

the relevant issues before this Court concern the district

[

court’s resolution of counts 2 and 3 of plaintiffs’

complaint.

Those two counts challenge West Virginia’s long-

il el

standing and reascnable interpretation of its buffer zone

regulation with respect to mountaintop coal mining.

Pra—

W.Va.Reg. 38 C.S.R. § 2-5.2. Such mining produces excess
rock and soil which are carefully placed in "valley fills"
located in the head of valleys or hollows between two
mountains. Such fills necessarily impact or displace parts

of a stream, but the impacts are minimized. The buffer zone
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regulation was interpreted by the district court as

precluding any valley fills that would impact on ahy'partlof
{] an intermittent or perennial stream, and an injunction to

that effect was issued against the Director of West -

Virginia’s Department of Environmental Protection.
{; The issues before the Court are whether the district
court had jurisdiction under the particular citizen suit

provision of SMCRA invocked by the plaintiffs as well the

&5

Eleventh Amendment, and whether West Virginia‘s

interpretation of its buffer zone regulation was correct.
Amici will focus their brief on the jurisdictional‘issﬁes.
SUMMARY OF ARGUMENT

The citizen suit provision invoked by plaintiffs, 30

U.S.C. § 1270(a) (2}, does not confer jurisdiction‘on the
district court because that provision is liinited to‘ cases
%} where it is alleged that the appropriate state regulatory

authority has failed to perform a non-discretionary duty

tynder this chapter," i.e., the federal SMCRA. Here, the

plaintiffs are seeking to enforce certain duties by the West

Virginia regulatory authority under the state buffer zone

rule. Accordingly, the district court lacked jurisdiction

&3

under § 1270(a) (2) to determine the duties of West

Virginia’s regulatory authority under West Virginia law.

In addition, the Eleventh Amendment tc the Constitution

provides immunity to the state and its officials against

.

suits by citizens unless any one of three exceptions are
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found to exist: 1) abrogation of immunity by the Congress;
2) waiver of immunity by the state;‘and 3) the appiicability
of the Ex parte Young doctrine where the state official is
violating federal rather than state law. The district court
erroneously concluded that the Ex parte Young doctrine
applied becauseriq“its view, West Virginia’s minihg laws are
"incorporated" into the federal law. Amici submit that no
provision of SMCRA incorporates state laws into federal law,-
and that the cases cited by the court and the federal
appellants in this case (the EPA and Corps of Engineers), do
not suppqrt the préposition that the state buffer zone
regulation is a federal law. Accordingly, West Virginia
continues to enjoy immunity under the Eleventh Amendment.

' ARGUMENT

THE DISTRICT COURT LACKED JURISDICTION TO HEAR THIS CASE
UNDER SMCRA AND THE ELEVENTH AMENDMENT TO THE CONSTITUTION

A. The Citizen Suit Provision, 30 U.S.C. §
1270(a) (2), Does Not Give the Court Jurisdiction
in this Case

Plaintiffs brought this suit against the Director of
West Virginia‘’s Department of Environmental Protection under
30 U.S.C. § 1270(a) (2) which provides for citizen suits:

against the Secretary or the appropriate State
regulatory authority to the extent permitted by the
eleventh amendment to the Constitution where there is
alleged a failure of the Secretary or the appropriate
State regulatory authority to perform any act or duty
under this chapter [30 U.S5.C. §§ 1201, et seq.] which
igs not discretionary with the Secretary or with the
appropriate State regulatory authority.

Id. (emphasis added). However, the duties of the state
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official that are the subject 6f this lawsuit are not found
"under this chapter" in SMCRA bﬁt, as the plaintiffé
themselves allege, under the §§g§§ buffer zone rule,
W.Va.Reg. 38 § 20-5.2(a). JA 1796 ¥ 73. Accordingly,
counts 2 and 3 do not allege a fallure of the state official
to perform a duty "under this chapter," and therefore, there
is no subject matter jurisdiction.

When Congress wanted to provide for a cause of action
with regard to the violation of rules and regulations as
opposed to statutory commands (i.e, duties "under this
chapter"), it did so clearly. Thus, 30 U.S.C. § 1270(a) (1)

provides a cause of action against "the United States or any

“other governmental instrumentality or &gency to the extent

permitted by the eleventh amendment to the Constitution
which is alleged to be in violations of the provisions of
this chapter or of any rule, requlation, order or permit
issued pursuvant thereto . . . ." (emphasis added).
Siﬁilarly, Congress was specific in 30 U.S.C. § 1270(f) for
providing for a cause of action for money damages by any
person injured in his person or property by an operator who
violated "any rule, requlation, order, or permit issued
pursuant to this chapter. . . . " (emphasis added).

In this case, the plaintiffs invoke neither 30 U.S.C. §
1270(a) (1) nor § 1270(f). The duties allegedly required by
the state buffer zone rule simply are not any duties "under

this chapter." To be sure, there are certain non-
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disctetionary dutiegs imposed on state regulatory authorities
"under this chapter" which may‘be a propér subject‘for a
citizen lawsuit under 30 U.S.C. §8 1270(a}) {(2). EQQ:.QAQL, 30
U.S.C.'§ 1260(a) (regulatory authority "shall grant, require
modification, or deny" application for mining permit, and
"shall notify the local governmental officials" if permit
was granted); § 1263{a) (regulatory authority "ghall notify"
various governmental bodies of permit application); §
1272 (a) (2) (upon being petitioned, state regulatory |
authority "shall designate an area as unsuitable for all or
certain types of surface coal mining operations" if ceftain
conditions are met). However, plaintiffs do‘not claim that
the state regﬁlatory authority violated any of these or any
other non-discretionary statutory duties "under this
chapter." Accordingly, the district court lacked subjeét
matter jurisdiction under 30 U.S.C. § 1270(a) (2) to
adjudicate the plaintiffs’ objections to the.state
regulatory authority’s duties under West Virginia’s buffer
zone regulation.
B. The Eleventh Amendment Bars Citizens from Filing

Suit in Federal Court Against the State of West

Virginia or its Officials to Enfoxrce the State

Buffer Zone Regulation

State sovereign immunity is not only explicitly

recognized by the Eleventh Amendment, but as the Supreme

Court recently held, it is implicit in the Constitutional

framework that the Founders originally envisioned. Compare
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Alden v. Maine, 119 S. Ct. 2240 (1999) with Hans wv.

Louisiana, 134 U.S. 1 {(18%0). Thus, the Eleventh Amendment
bars federal court jurisdiction Qhenever a private citizen
files suit against a state or state agency, regardless of
whether the citizen is foreign to the state or not.
Accordiﬁgly, the instant citizen suit against the West
Virginia Department of Environmental Protection (WVDEP) is
permitted under the Eleventh Amendment if and only if the
plaintiffs can demonstrate the'applicability of one of three
narrow exceptions to the immunity recognized under that

amendment: (1) the Ex parte Young doctrine where plaintiffs

claim that the state or state official is violating federal
rather than state law; (2) abrogation of state 1mmun1ty by
the Congress; and (3) waiver of immunity by the state No
serious argument can be made that Congress abrogated or even
coﬁld abrogate the state’s immunity in SMCRA, or that the
state waived its immunity. Rather, the district court held
that the Ex parte Young doctrine was applidable in this
case, concluding that the state official was violatiﬁg
federal rather than state law. -

Amici submit that the districf court’s ruling was
erroneous as a matter of law. Under Ex parte Young,
citizens may obtain federal court jurisdiction to enjoin

state officials from violating federal law. See Ex parte

Young, 209 U.S. 123 (1908). 'The fiction lies in the notion

that the state official is not acting on behalf of the state
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when he violates federal law. Rather, when a state official

violates federal law, he is said to be stripped of official

state authority and acting as a maverick, even if he is

- carrying out his state-mandatedrduties. The act necessary

to strip the state official is either a violation of the
federal Constitution or federal law. See id. (viblating
Constitutional protection triggers federal court

jurisdiction); Edelwman v. Jordan, 415 U.S. 561 (1974)

(violating federal welfare law triggers federal court
jurisdiction). If a state official violates the federal
Constitutional proﬁection or federal law, generally only
prosbective relief is available to the plainﬁiff. Compare

Edelman, 415 U.S. at 561 with Hutto v. Finney, 437 U.S. 678

. (1978) and Green v. Monsour, 474 U.S. 64 (1985).

A violation of state law is not sufficient to pierce
gtate sovereign immunity. See Pennhurst State Sch. and

Hosp. v. Halderman, 465 U.S. 89 (1984). As the Supremne

Court made emphatic in Pennhurst:

A federal court’s grant of relief against state
officials on the basis of state law . . . does not
vindicate the supreme authority of federal law. On the
contrary, it is difficult to think of a greater
intrusion on state sovereignty than when a federal .
court instructs state officials on how to conform their
conduct to state law. Such a result conflicts directly
with the principles of federalism that underlie the
Eleventh Amendment. We conclude that Young and Edleman
are inapplicable in a suit against state officials.on
the basis of state law.

Id. at 106.

Accordingly, if the state official violated only state
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law, a citizen would be barred from pursuing a claim in
federal court under Ex parte Ydung. There is no claim in
this case ﬁhat the West Virginia official viclated any
federal constitutional law; thus, the plaintiff must show
that the official violated a federal statute to come within
the Ex parte ?oﬁng.doctrine.

Thus, the question boils down to whethér West
Virginia‘’s buffer zone regulation, W.Va.Reg. 38lC.S.R. § 2~
5.2, is a state law or a federal law. To ask the question
is to answer it: the West Virginia buffer.zoné rule is a
state law, not a federal law. Admittedly, there ié a
gimilar but not identical federal buffer zone law codified
in 30 C.F.R. 816.57, but as the district court recognized,‘
"the épecific duties that Plaintiffs allege are being
violated appear in the WVSMCRA and state regulations." JA
150. Because the plaintiffs seek a federal court order to
have a state official enforce state law, the Ex parte Young
doctrine does not apply. Accordingly, the state enjoys
immunity under the Eleventh Amendment. |

The federal appellants take the position, as did the
district court, however, that the étate law is8 really a
federal law in disguise and therefore the Ex parte Young
exception to sovereign immunity applies. The federal
government claims that the state law in question here, i.e.,
the state buffer zone rule, was somehow transformed into

federal law because it "effectuatels] the terms of federal
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law.ﬁ Fed. Br. at 35. This argument is meritless.

It is true, as the federal'appellants note, tHat before
West Virginia or any other state may implement its own state
surface coal mining program, that state must gsatisfy certain
federal criteria enacted by Congress in SMCRA. 30 U.S.C. §
1253 (a). Generally speaking, the state program has to meet
the requirements of SMCRA, but can impose additional
conditions or requirements. However, once the state program
has been approved by the Secretary of the Interior, the
state has "exclusive jurisdiction" to carry out its state
program through stéte laws and state regulations. 30 U.S.C.
§ 1253(a). See Haydo v. Amerikohl Min., Inc., 830 F.2d 494

(34 Cir. 1987).

.While attempting to paint a federal aura around the
state program, the federal appellants note in their briéf
that:

the state must establish a permit program sufficient

for ‘meeting the reguirements of this subchapter for

the regulation of surface coal mining and reclamation
operations.’ 30 U.S.C. § 1253 (a) (4)."

Fed. Br. at 35 (emphasis supplied by EPA). That subsection,

however, requires that the state enact a "a_State law which
érovides for the effective implementation; maintenance, and
enforcement of a permit system, meeting the requirements_of
this subchapter. . . . " 30 U.S.C. § 1253 (a) (4) (emphasis
added). 1In addition, 30 U.S.C. § 1253(a) (1) requires that

there be "a State law which provides for the regulation of

surface coal mining and reclamation operations in accordance
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with the requirements of this subchapter." Finally, 30

U.S.C. § 1253(a) (2) reguires thét there be "a State-law
which provides sanctions for violations of State laws,
requlations, or conditions of permits concerning surface
coal mining and reclamation operations. . . . " The buffer
zone regulation that plaintiffs claim is being violated is
without any doubt a West Virginia_regulatioh, not a federal
regqulation. It is thus indisputably clear on its face that
the law which plaintiffs claim is'being violated by the
state official is state law, not federal law.

To be sure, the state buffer zone regulation is siﬁilar

in"many respects to the federal buffer zone regulation, but

' the state official is under no legal obligation to comply

with the terms of the federal regulation, nor can he be
ordered by a federal court to do so since the only ope;ative
law in effect on the subject in West Virginia is the state
law. Just because West Virginia’'s mining law is modeled
after the federal law, that does not transform West Virginia
law into federal law, any more than, for example, would West
Virgiﬁia mining law become Canadian law if Congress, perhaps
impressed with Canadian mining law, were to encourage the
states to enact state laws "consistent with" or modeled
after Canadian mining law. See 30 U.S.C. § 1253(a) (7}
(states must enact "rules and regulations qonsistent with
regulations issued by the Secretary pursuant to this

chapter"). Just because the state buffer zone regulation is
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"coneistent with" the federal buffer zone regulation, that
similarity does not transform.the state law into a federal
law.

Nevertheless, the district court concluded and the
federal appellants argue that the West Virginia law is
somehow incorporeted into federal law, citing to 30 C.F.R.
§8 900.1 and 900.12, as well as 30 C.F.R. Part 948. But
none of those provisions "federalize" or incorporate West
Virginia law into federal law. Those provisions merely list
and reference the various state regulations and the
amendments thereto-that were federally approved by date and
by citation to the state regulation. 30 C.F.R. Part 948.

The federal appellants further attempt to transform
‘state law into federal law by notiné that under Section
504 (b) of SMCRA, the Secretary of the Interior has authority
to enforce "the state SMCRA standards as federal if the
state is unable to do so. 30 U.S.C. § 1254(5).“ Fed. Br.
at 36. In the first place, § 1254(b) states more precisely
that fhe Secretary can, under certain conditions, enforce
"that part of the State program not. being enforced by such
State." Federal enforcement of a part of a state program

does not ipso facto make the state law a federal law, any

more than a state or local enforcement of a federal law

transforms the federal law into a state or local law. See
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Printz v. United States, 521 U.8. 898 {19%7).*t

In order to demonstrate that West Virginia’s laws are
incorporated into federal SMCRA,.the federal appellants rely
on a number of cases. That reliance is misplaced. First
and foremost, the federal appellants rely on this Court’s
decision in Molinary v. Powell Mountain Coal Co., Inc., 125
F.3d 231 (4th Cir. 1997). In that case, this Court
concluded that the plaintiffs had a federal cause of action
against the coal company for démages under 30 U.S.C. §
1270(f). That section authorizes suits for damages against
private parties who have caused injuries for violating'"any
rule, regulation, order, or permit issued pursuant to this
chapter."™ Id. This Court deferred to the Secretary’s

interpretation of this provision under Chevron U.S.A. Inc.v.

Natural Resources Defense Council, Inc. 467 U.S. 837 (1984),

* If indeed the Secretary of Interior believes that
West Virginia is not enforcing its State buffer zone rule
properly, "he shall after publlc notice and notice to the
State, hold a hearing thereon in the State within thirty
days of such notice." 30 U.S.C. § 1271(b). If the
Secretary concludes that the State has not demonstrated its
"capability and intent" -to enforce "any part of the State
program effectively," he shall give pubklic notice of such
finding, and the Secretary can then federally enforce that
part of the program. Id. On April 17, 2000, the Secretary
of the Interior, having switched his peosition (along with
the EPA and the Corps of Engineers) on the requirements of
the buffer zone rule under SMCRA and the Clean Water Act
while this case was on appeal, gave notice to West Virginia
about his concerns with the buffer zone rule enforcement
which may trigger the procedures in § 1271(b}. Congress
evidently intended that this spe01f1c mechanism, rather than
the general citizen suit provision under § 1270(a) (2}, was
the preferred method of resolving enforcement disputes
between federal and State authorities.
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ruling that the state regulation in question was "issued
pursu;nt to this chapter," theréby providing the plaihtiff
with a federal cause of action. While amici take exception

to that decision and believe‘that the decision in Havdo v.

Amerikohl Min., Inc., 830 F.2d 494 (3d Cir. 1987) is correct
that exclusive jurisdiction is in the state coprté, the
Molina;z decision does pot hold that the state regulations
themselves-are_incorporated into federal law as the federal
appellants suggest. Rather, the most that can be said is
that the state regulations are "issued" pursuant to SMCRA,
but nevertheless rémain state law. |

The Molinary court apparently concurs with this view by
distinguishing between "exclusive regulatory jurisdiction"
and "exclusive adjudicatory jurisdiction." 125 F.3d at 236.
In other words, West Virginia has exclusive regulatory
jurisdiction over its buffer zone rule; that rule remains a
st;te.law and is not transformed into federal law, although
a suit for damages may be brought against a company for
violating the state regulation under § 1270(f). Finally,
and most importantly, Molinary did not addreés the Eleventh
amendment issue because there was none in that case; the
suit was against a private party rather than the state.
Accordingly, Molinary does not stand for the proposition
that state law is incorporated into federal law.

The federal appellants’ examples of other cases that

purportedly show how federal laws incorporate state laws are



